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MONDAY, MARCH 5, 2012 COURTROOM 1480, P.M.

WHEREUPON, the following proceedings were had 1in
open court at 2:30 p.m.

THE COURT: Good afternoon. Please have a seat.

The Court calls the case of Minnesota Break the
Bonds Campaign, et al., versus the Minnesota State Board of
Investment.

There are a number of people who are standing in
the back of the courtroom. I am going to ailow you on certain
conditions to sit in the jury box, but let me make it clear
what my rules are: Cell phones off, no reading, no
conversation, no nothing. My court reporter is trying to take
an accurate record of these proceedings, and if I find that
anybody 1is disobeying those rules, the whole jury box will be
out of the courtroom.

So those who are standing may take their places.
There is room for 14 people.

(Pause in proceedings.)

THE COURT: And I know my clerk has already
given you the instruction of the court. A1l cell phones are to
be powered off, and I don't mean they're to be put on deaf and
dumb; they are to be powered off. There is to be no recording
of anything in this courtroom except for what the court
reporter is doing. That is the official record.

If a cell phone or any electronic device does go
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off during the course of the proceedings, the court will
confiscate it and you will not get it back. But I know we're
not going to have that problem.

The court has read the submissions of the
parties. And I'm going to ask counsel around the table if you
would make your appearances.

MR. KUSHNER: Jordan Kushner representing the
plaintiffs in this matter, and with me is co-counsel Peter
Nickitas, and the directors from the Break the Bonds Campaign,
Sylvia Schwarz and Elisabeth Geschiere.

THE COURT: Now I'm going to ask that -- we know
how to spell your name, of course -- that you spell the names
of the persons at the table with you.

MR. KUSHNER: Okay. Peter Nickitas, last name
is N-i-c-k-i-t-a-s; Sylvia Schwarz, first name is S-y-1-v-i-a,
last name is S-c-h-w-a-r-z; Elisabeth Geschiere, first name is
E-1-i-s-a-b-e-t-h, last name, I believe, is G-e-s-c-h-i-e-r-e.

THE COURT: Well done. Okay. You may have a
seat.

And appearing on behalf of the state?

MS. ANDERSON: Kristyn Anderson from the
Attorney General's Office on behalf of the State Board of
Investment.

THE COURT: And that's Kristyn with a K?

MS. ANDERSON: It's Kristyn with -- it's




[N

o O 00 N o o B~ L N

62-CV-11-10079 4

K-r-i-s-t-y-n.
THE COURT: Thank you. And Anderson with an

MS. ANDERSON: Yes.

THE COURT: Okay. One of the ground rules for
both counsel with regard to the citation of any cases, please
spell the case so that we get it accurately on the record.

This the motion of the plaintiffs -- or, wait --
I believe it is.

MR. KUSHNER: There's cross motions.

MS. ANDERSON: They're cross-motions.

THE COURT: They are cross motions. Let's start
with the plaintiffs' motion for summary judgment on count one.

MR. KUSHNER: So you want me to just address --
the summary judgment goes to the first count in the complaint.
So do you want me to just address that and deal with counts two
and three later --

THE COURT: I do.

MR. KUSHNER: -- in response to the state's
motion to dismiss?

THE COURT: I think that would be more orderly.

MR. KUSHNER: Okay. Count one of the complaint
is an issue of basic statutory interpretation. The Attorney
General has suggested that we're trying to ask the court to

challenge -- challenge policy and address a policy question,
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but, actually, what this is is this was a -- this was a
political decision by a state agency with financial
responsibilities to make investments as a political statement
where they've invested -- at this point they have $23 million
in Israeli bonds, which is --

THE COURT: I thought it was 18 million?

MR. KUSHNER: Yeah, it was -- the 1nf0}mat10n
that we had at the time that we filed the lawsuit based on the
end of the 2010 reports was that it was about 17 million, and
the report that the plaintiff -- that the defendants provided
indicates that at least as of the end of December of 2011 it
was about 23 million, so -- we have a list of the different
sovereign bond investments, and so there's -- so the 23 million
is more than all the other sovereign bond investments combined,
which are 10 million.

And so the state argues that we're going to
force them to divest millions and millions of dollars in bond
investments; actually, this is all a tiny fraction of the $53
bilTlion investment portfolio that the State Board of Investment
has, but out of these -- this $34 million in foreign sovereign
bond investments - 34 million, its total - 23 of those million,
which is two-thirds, are Israeli investments. The next Targest
investment is in Mexican bonds, which is about 8 million, and
then there's some small investments in other bonds.

The point here on count one is that it just --
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it goes against the -- any common-sense reasonable reading of
the state statutes that provides for what kind of investments
that the state can make.

And so the -- the state is in -- they're relying
on 11 -- this is 11A.24 of the Minnesota Statutes, and the
state is relying on subdivision 6, sub (a)(5), which says they
can invest in international securities as a 1list of five other
investments that they can make in addition to investments that
are listed earlier on in the statutes.

Now, the problem with this, if you just Took at
it -- the international securities exception, they're asking
the court to interpret that section to allow any kind of
international security, with that word -- that term 1is broadly
interpreted as possible to include bonds, stocks, commercial
paper, any kind of investments. And given the other
restrictions in the statute, that interpretation doesn't make
sense because this provides no restrictions what -- if you just
read that clause alone it provides no restrictions whatsoever
on the kind of international securities that could be
purchased; they can purchase any kind of international
securities whatsoever regardless of the financial stability of
those securities.

And so our point is that that just -- that
interpretation is absurd, especially when you look at the

restrictions earlier on in the statutes.




o G A 0N

N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

62-CV-11-10079 7

So 11A.24, subdivision 2, talks about the
conditions for purchasing government obligations, which would
include sovereign bonds, and if you want to -- if the State
Board of Investment wants to interpret -- purchase U.S. bonds
or Canadian bonds, there are very strict terms. It says that
either the -- either the -- the obligation has to be backed by
the full faith and credit of the issuer or the issue -- the
security -- the bond has to be rated among the top four quality
ratings by a nationally recognized rating agency, and then it
has narrow categories of government obligations that could be
purchased, including U.S. bonds, Canadian bonds that are
payable in U.S. dollars, as well as state or municipal bonds,
and then certain -- bonds of certain international
organizations like the International Bank for Reconstruction
and Development, Inter-American Development Bank, and a couple
of other development banks or U.S. Government sponsored
organizations.

So if you were to purchase a U.S. savings bond,
it has to be backed -- or a Canadian bond for that matter has
to be backed by the government or it has to have a rating -- a
top rating by a nationally recognized rating agency and it has
to be payable in U.S. dollars.

And, yet, when we get to international
securities, based on the state's interpretation, if you're

purchasing a foreign bond, which obviously doesn't have the




—_—

o © o0 N oo o £~ woN

N N NN N D N 2 A a a @A @ A @ - -
A A W N =2 O O 0o N O OO pHp O DN -

62-CV-11-10079 8

automatic -- inherent credibility of a U.S. bond and doesn't
have the -- have the benefits of investing in something that
supports -- supports directly the United States or municipal

bond or municipality, as the state reads that statute at this
point there's -- none of those requirements are in place; it
doesn't have to be backed by the full faith and credit of the
issuing agency of that government or it doesn't have to be
rated by any rating agency and it doesn't have to be payable in
U.S. dollars.

So that's not a reasonable interpretation that
the -- that the legislature would have intended to have such --
such strict requirements when it comes to government
obligations that apply to U.S. bonds or U.S. government
sponsored organizations or Canadian bonds, but when it comes to
foreign bonds that there wouldn't be any such requirement.

THE COURT: Okay. I'm going to interrupt you
right now.

MR. KUSHNER: Yes.

THE COURT: Number one, I'd Tike you to take a
breath every once in a while.

Secondly, we have an hour allocated for both
sides, so each will get 30 minutes. So I should let you know I
have read the submissions --

MR. KUSHNER: Okay.

THE COURT: -- of both of you and I've




o © oo N O o A N -

N N N D N N 2 A A A @A @A @A «4a «a oo«
oA W N =~ O © 00 N O OO b~ N =

62-CV-11-10079 9

highlighted things that I think are important. So if you would
hit on those.

MR. KUSHNER: Okay.

THE COURT: And I know this 1is important, but
hit on your major points so you fit within your timeframe.

MR. KUSHNER: Okay. So, you know, we've -- I
posted -- we put together rules of construction that are
critical here in order to get a sensible reading of the
statutes, and it's important to recognize that the statute has
to be read as a whole; it has to be interpreted in light of the
surrounding sections, and words and phrases have to be read to
avoid absurd results or unjust consequences. And then if
there's -- if there are general and specific provisions of the
statutes, the general provisions are taken into effect only to
the degree that the general language is not within the language
of the special provision, and they have to -- you know, general
wording has to be read in conjunction with the specific
wording.

So what -- so the only reasonable interpretation
here is to look at the government obligations that are
permitted as being Timited by subdivision 2, and then under the
-- under the category of other investments that are allowed,
there are four previous ones, and so what's reasonable is to
look at 5 as modifying 1 through 4, that you can purchase

international securities that are within -- that are described
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by categories 1 through 4 and that that's the reasonable
reading of that provision.

Otherwise -- and in the case of Amaral versus

St. Cloud Hospital and KSTP -- Amaral is A-m-a-r-a-1 -- and

KSTP versus Ramsey County it talks about that the statute is to

be read to give effect to all of its provisions; no word,
phrase or sentence shall be deemed superfluous, void or
insignificant. And so unless we read international securities
in conjunction with those other provisions that regulate
purchases of various obligations, then those other requirements
become superfluous and don't have any effect. So that's why
it's critical to read the statutes as a whole.

And so an interpretation of securities on the
basic dictionary definition is not reasonable in this
circumstance. We've cited many court decisions in our brief
that go through a Tot of effort to try and define what
securities means in various contexts. It's not that clear cut.
But in this particular case securities needs to be read as
being modified by the other language in the statutes.

Finally, SBI's own records indicate that even
though they talked about agency deference, first of all agency
deference 1is not applicable when you're interpreting the plain
language of a statute and the meaning of the statutes. And
their own records, which they themselves have partly provided

and which we've provided, indicate that they didn't intend for
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international securities to apply to foreign government bonds
because whereas they have guidelines -- very specific
guidelines regarding corporate investments, corporate stocks,
they haven't issued any kind of guidelines when it comes to
foreign bonds. So the -- so it becomes clear that they
themselves haven't understood this provision this way
historically.

But, in any event, a reading of the statute for
the reasons in the brief requires that international securities
be Timited and that foreign bonds can't be purchased under any
condition but they have to be limited to tﬁe very specific
conditions provided in subdivision 2 of the statutes.

And I guess I'11 save the rest of my time in
order to respond to the state. Thank you.

THE COURT: Okay. Thank you. From the state?

MS. ANDERSON: Your Honor, may it please the
court.

If you'll permit me, Your Honor, I'd Tike to
actually approach the bench with a copy of the -- a physical
copy of 11A.24 because I think it may be easier to follow.

THE COURT: Sure.

MS. ANDERSON: (Handing.)

Your Honor, I'd just 1ike to take a tiny bit of
time to walk through the statute because I think when we walk

through the statute it becomes abundantly clear that the plain
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meaning of "international securities" really does include
foreign government bonds of the sort that we're talking about
here.

And, of course, as Your Honor is very familiar,
as a matter of statutory interpretation, if the plain meaning
of a statute dictates a certain interpretation, then these
canons of construction that counsel laid out are just not
reachable.

The issue of adjustum generis and all of the

other Latin phrases that counsel uses and even the concept of
what's reasonable is not at issue. What's at issue is the
plain meaning of the statute. And, in fact, one of the cases

that I cited in my brief, Hyatt, H-y-a-t-t, versus Anoka Police

Department, says that a reviewing court, even if it considers

the result to be unreasonable or bad policy, it doesn't matter
as long as the plain language dictates the result.

And here, Your Honor, I would posit, just as an
aside, Counsel is not correct that there are just no standards
that bind the State Board of Investment in investing in foreign
government bonds. 1In fact, the State Board of Investment is
bound by the prudent person standard and follows the prudent
person standard, which is both imposed by Common Law and by the
statute, in making all of its investments.

But, Your Honor, let's just walk through the

statute: 11A.24, Authorized Investments. Subdivision 1 talks




o O 0o N o o b~ 0N =

N NN NN D N N A A4 A @A @A A 4aAa @& a «a -
g A W N A~ O © 0O N O O B~AOowWw DN -

62-CV-11-10079 13

about securities generally: "The State Board shall have the
authority to purchase, sell, lend or exchange the following
securities that are made subject to this section." And later
on in that same subdivision it talks about the securities
described 1in subdivisions 2 to 6.

So let's walk through 2 to 6. Subdivision 2,
Government Obligations, Bonds of U.S. and Canada; Subdivision
3, Corporate Obligations, Bonds of U.S. and Canadian Companies;
Subdivision 4, Other Obligations - things 1like certificates of
deposits, commercial paper, et cetera; Subdivision 5, Corporate
Stocks of United States and Canadian Domiciled Corporations,;
and, finally, we get to Subdivision 6, Other Investments - key
here, Your Honor - in addition to the investments authorized in
subdivisions 1 to 5 -- in addition to all of those that I've
just listed, and in 1988 the legislature added number 5,
International Securities.

Now, international securities, by the plain and
ordinary common usage of the word "securities," securities
includes bonds.

Your Honor, I took a look at -- I cited some

definitions in my memorandum, but I also took a Took at Black's

Law Dictionary, 9th edition, 2009, on pages 1475 to 1476 to
find "security." Definition number four: "An instrument that
evidences the holder's ownership rights in a firm, e.g., a

stock; the holder's creditor relationship with a firm or
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government, e.g., a bond or the other rights, including an
option."

So even the Black's Law Dictionary definition, a

common usage of this term includes government bonds. And
there's no dispute about whether "international" includes
"foreign government" -- "foreign" because both of the parties
agree with that. So, Your Honor, the plain and ordinary
meaning of the word "securities" just in terms of common usage
includes government bonds.

But it's also instructive, Your Honor, to look
at the statute itself. Subdivision 1, again, talks about "the
following securities," securities described in subdivisions 2
to 6. Well, in subdivisions 2, 3 and 5 we're talking about
stocks; we're talking about bonds.

It's very clear that the legislature intended
when it talks in terms of the word "security" to include bonds.
And, in fact, in my brief, Your Honor, I cited to several other
Minnesota statutes where the legislature uses the catch-all
term "securities" to include bonds. Again, Your Honor, the
plain language, the plain meaning of "international securities"
includes international government bonds.

Now, Your Honor, Counsel says that because
subdivision 2 includes -- covers government obligations,
government bonds, that that must mean that subdivision 6(a) (5)

can't include government bonds. Well, this is wrong for a few
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different reasons. Number one, that reading completely leaves
out the beginning of subdivision 6, which says, "in addition to
the investments identified in subdivisions 1 through 5."

Also this argument just proves too much because
if what's covered under subdivision 2 -- if subdivision
6(a)(5), international securities, can't include anything
that's included in subdivisions 2 through 5, that means that
international securities not only don't include government
bonds but, since subdivision 3 includes corporate obligations,
that means international securities don't include corporate
obligations.

It also means that since subdivision 5 includes
corporate stocks, that means that international securities as
used in 6(a)(5) also doesn't including international company
stocks, and that's clearly, Your Honor, not what the
legislature intended to do when using this broad catch-all
"international securities" word.

Your Honor, I cited cases in my memorandum that
talk about the fact that when the legislature uses this kind of
catch-all phraseology, "international securities," they're
clearly intending to sweep into that things that aren't
included in other statutes, and especially when they use words
like "in addition to investments that are authorized in
subdivisions 1 through 5."

Your Honor, Counsel also wants to try to make an
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argument that subdivision 6(a)(5) is limited to international
varieties of what's addressed in subdivision 6(a) (1) through
(4), but, Your Honor, that doesn't seem to make sense based on
the plain language.

If you look on subdivision 6(a)(3), it talks
about mutual funds registered under the Federal Investment
Company Act of 1940. Obviously, that doesn't include
international securities. You can't really gel those two.
It's very clear that international securities means something
very different.

And, frankly, Your Honor, the fact that this
provision for international securities was added in 1988, after
all of these other provisions, makes clear that the legislature
meant to include something in international securities that
wasn't included in any of the other provisions of 11A.24, 1
through 6(a)(4), something different all together, which
includes, as a matter, again, of plain meaning, Your Honor,
foreign government bonds.

And, Your Honor, even if you think that the
statute is ambiguous, this court needs to look at longstanding
agency interpretation, especially here where the agency
actually requested the statute to be amended to incliude
international securities and actually was involved in helping
to draft it.

I included an affidavit from Howard Bicker, the
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executive director of the SBI, who was the executive director
in 1988 at the time the statute was amended to include
international securities, and he makes clear that the -- what
the SBI was asking for was authority to invest beyond what was
already invested, allow for investments under the existing law.
And, indeed, the SBI has since at least 1991 used that
authority to invest in international government bonds.

Counsel for plaintiff talks about these
guidelines -- these investment guidelines that the SBI has
adopted and seems to argue that because those guidelines don't
include foreign government bonds that that therefore must mean
that the SBI doesn't actually think that it has the authority
to invest in foreign government bonds.

But that's not the case and it's clear for two
reasons. Number one, as I put in Mr. Bicker's affidavit, the
SBI's reports over the years show that they have indeed been
investing in foreign government bonds. And, as Mr. Bicker also
explained, these guidelines for investment actually have
absolutely nothing to do with government bonds at all; it's for
the investment -- the stdck pool, international stock pool.

And the reason why those guidelines were created were really a
reaction to concern expressed by unions and environmental
groups about the competitive edge that companies -- foreign
companies might get because of the -- of the countries that

they were in, and so the board came up with these investment
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guidelines to try to address those specific -- really specific
issues raised by union and environmental interests that really
only had to do with corporate issues.

So, again, Your Honor, the plain meaning of the
statute is quite unavoidable here. It can't be argued that
international securities doesn't include foreign government
bonds when you Took at the words of the statute. And for that
reason, Your Honor, plaintiffs' motion should be denied and,
frankly, defendant's motion should be granted really on the
same basis.

And, Your Honor, I don't know if you want me to
address the other issues in my motion or if I should sit and
let Counsel rebut or how --

THE COURT: Here's what I would suggest, because
we've -- we're not quite at the halfway mark here, and I assure
you I have read your submissions; I took some time to do that
last week -- I would suggest that you move right on into your
motion and then Mr. Kushner can respond to that, and then if
there's any time after that that you wish to clean up on any of
these, that will be your option.

MS. ANDERSON: Thank you, Your Honor. That
makes sense to me too.

Your Honor, the effect of what counsel for
plaintiffs is asking for is that the State Board of Investment

cannot invest in any foreign government bonds. That result --
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the logical result of that is that the State Board of
Investment would have to divest from all of its dozen current
holdings in foreign government bonds.

But it's interesting, Your Honor, that's not the
relief that plaintiffs seek. What plaintiffs seek in this
Tawsuit is divestment of only one country's bonds. And that
lTeads me to the standing argument that I want to make, Your
Honor .

Looking at the allegations of the complaint and
the relief that plaintiffs are seeking, divestment from one
country's bonds, it's clear, Your Honor, that the interests of
the plaintiffs in this case really are a matter of policy
disagreement. And policy disagreements, no matter how strongly
felt - and I know that they are strongly felt - aren't
sufficient to confer standing on parties.

Even when even taxpayers challenge an issue, if
their primary issue with the statute is one of policy
disagreement, there 1is no standing. And that's what we've got
here, Your Honor.

Your Honor, what plaintiffs ask this court to do
-- and I'11 do this very briefly -- is to get this court
involved in a matter of foreign policy that's highly political
and, frankly, not an area for this court to wade into. We have
cited cases directly on point in our brief which explain why

this type of very, very sensitive politicized policy issue is
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just not one to be decided by the courts, both under the
political question and the Act of State doctrines.
And, Your Honor, I cited to the Doe versus

Israel case and the Caterpillar case, both of which are

absolutely directly on point and both of which find that these
doctrines preclude courts from wading into these kinds of
highly charged policy political decisions.

Even if this case were justiciable, though, Your
Honor, we've also cited cases that are directly on point which
show that the State Board of Investment's mere investment in
bonds 1is so far removed from any potential alleged
international law violations that it could never be the source
of an aiding and abetting liability, which is really what their
claims -- counts 2 and 3 boil down to.

Even one of the cases that they cite, Doe versus
Nestle, N-s-t-1-e [sic], says plaintiffs must allege something
more than ordinary commercial transactions to state a claim for
aiding and abetting. And that's exactly what -- plaintiffs'
claim here is really it's a commercial transaction; the State
Board of Investment has purchased government bonds.

Other cases that we cited in our brief, for

example, the In Re South African Apartheid Litigation, there

one of the defendants bought government bonds and the court
said, "No, that is not the sort of action that could ever state

a claim for aiding and abetting liability."
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So, Your Honor, for all of these reasons not
only is this case not justiciable but, even if it were, Your
Honor, there's a failure to state a claim against the SBI
absolutely, and the plain meaning of the statute permits these
investments and this court should not grant summary judgment in
favor of the plaintiffs but should grant dismissal in favor of
the defendants.

Thank you.

THE COURT: Thank you. Mr. Kushner?

MR. KUSHNER: Thank you.

The plaintiffs are not just challenging the
state on foreign policy. What they're doing -- what we're
doing is we're challenging the state's decision to make foreign
policy when it violates the statutes on count one, and on count
two where it violates their obligations under the prudent
person standards to follow the law with respect to
international law.

We were specifically requesting divestment in
Israeli bonds at the time we filed the Tawsuit. The only
foreign government bonds we were aware of that SBI invested in
were Israeli bonds. We believe -- and there hasn't been
discovery yet and that's one of the reasons why this motion to
dismiss is very premature, but we weren't able to ascertain
when these other bond investments were even purchased. We

believe they were purchased after objections were raised by
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Minnesota Break the Bonds Campaign to investments in Israeli
bonds.

They talk about how this is going to have some
big effect on their investment portfolio. It's a -- their
foreign bond investments are a tiny portion of their overall
portfolio. But the overwhelm -- as the first chart I presented
to the court had showed, most of these foreign bond investments
are specifically Israeli bonds. And so this was a specific
design to make a political statement on their part.

Now, starting with what the plain meaning of the
statute means, the plain meaning of the statute isn't just
about what one specific phrase says, but it's about what one
specific phrase means in Tight of the other provisions.

And so when subdivision 6(a) talks about that it
can make these investments in addition, it doesn't mean that
they can make any investments completely unmodified. What it
means is they can make investments in addition to the previous
investments as long as it's within the restrictions that are
previously provided by the statutes.

Ms. Anderson talked about corporate obligations,
which is subdivision 3. Well, in order to invest in a
corporate obligation it has to be -- it has to be rated by a
nationally recognized rating agency; it has to have a top
rating, and it has to be payable in U.S. dollars. And so if we

have those kinds of restrictions on domestic investments or




Cc © oo N o a A o N -

N N N N N N 2 @ @ @ @ A Q2 @ «a -
g A W N 2 O © 00O N OO O b~ wWw N -

62-CV-11-10079 23

Canadian investments, it does not make sense that there be no
such restriction when it comes to foreign investments.

The -- our position would not require the state
to divest from all corporate stocks. Most -- most
international corporate stocks are tradable on U.S. markets;
they're repayable in U.S. dollars; they can be rated by a
rating agency. We're talking specifically about sovereign bond
investments where it's contradictory to interpret it in a
manner that -- that the state is interpreting, which is that,
whereas there's many restrictions for foreign -- for government
obligations and corporate stocks in the previous provisions of
the statutes, but then when it comes to international
securities there's no restriction whatsoever and the state can
purchase any stock or any bond it wants. That -- that
eliminates all the restrictions previously in the statutes.

Subdivision 6(a), the previous provisions talk
about investing in corporations, so it does provide the state
with the ability to invest in corporate -- foreign corporate
stocks. Because of the other restrictions on bonds, though, it
does not permit investment in foreign sovereign bonds.

Now, on the -- let me just address the affidavit
of Howard Bicker. He's not competent to testify as to
legislative intent, and that's what the state is in effect
doing with his affidavit when he talks about "This is why we

asked for the change." He -- they're using him to be a witness
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as to the legislative intent. It's not valid for a legislator
to submit an affidavit and say, "This was our intent." That
eliminates -- eviscerates the separation of powers -- the
purposes of the separation of powers where the court needs to
rely what's on the books [sic], what the legislative -- what
the legislature passed, but the evidence is of legislative
history.

So it's not based on what Howard Bicker thinks
the Tegislative intent was, but it's based on what the -- what
the statute says. It's based on what the statute says as a
whole, not based on what portions of the -- not based on -- on
what the -- on a specific witness, a lay person, who decides to
say, "This is why we passed the statutes.”

Now, on -- the state, I think, kind of mixes up
the standing issues with the policy with its argument that
we're trying to challenge policy. I don't think there's any
question that the -- there's no question raised that some of
the plaintiffs are actually stakeholders in t