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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
Minnesota Break the Bonds Campaign, Court File No. 62-CV-11-10079
Bil’in Popular Committee Against thc Wall Judge Margaret M. Marrinan

and Settlements, Women Against Military
Madness-Middle Fast Committee, Lucia
Wilkes Smith, Margaret Sarfehjooy,
Catharine Abbott, Barbara Hill, Polly Mann,
Leona Ross, Sylvia Schwarz, Nadim
Shamat, Sarah Martin, Robert Kosuth, Mary
Eoloff, Nick EolofY, Vern Simula, Cynthia
Amold, Newland F. Smith, JII, Ronnie

Barkan, Ofer Neiman, David Nir, Lehee DEFENDANT’S MEMORANDUM OF
Rothschild, Renen Raz, Dorothy Naor, Gal LAW IN OPPOSITION TO PLAINTIFFS’
Lugassi, Boycott From Within and David MOTION FOR SUMMARY JUDGMENT
Boehnke, ON COUNT ONE
Plaintiffs,
V8.

Minnesota State Board of Investment,
Defendant.
INTRODUCTION

As discussed in Defendant’s Memorandum in support of its Motion to Dismiss, the SBI is
authorized by statute to invest in “international securities” “in addition to” other delineated
investments. Minn Stat. § 11A.24, subd. 6(a)(5). The common and ordinary meaning of
“international securities” includes foreign government bonds. Thus, the plain language of the
statute authorizes the: SBI to invest in government bonds of foreign countries.

Even if the Court determines that the statute is ambiguous, the SBI has long interpreted
the statute to include foreign government bonds, and has invested in such bonds of countrics
other than Canada for at least two decades. The Court should give substantia] deference to this

longstanding interpretation by the agency which proposed the law in question, assisted in its
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drafting, and is charged with the statute’s administration. Moreover, a contrary conclusion
would adverscly impact the SBI’s ability to diversify its holdings in a global economy,
undermine the very purpose for which the law was enacted, and produce an unreasonable and
absurd result.

Plaintiffs’ interpretation of the phrase “intermational secumnties” contradicts its plain
language, renders the provision meaningless, conflicts with the purpose and longstanding
application of the statute, and results in absurdity. Plaintiffs are not entitled to summary
judgment on Count One.'! Instead, the Court should grant Defendant’s motion to dismiss
Plaintiffs’ Complaint in its entirety.

DOCUMENTS COMPRISING THE RECORD IN OPPOSITION TO PLAINTIFFS’ MOTION
1. Affidavit of Howard Bicker (“Bicker Aff.”) and attached Exhibits.

2. Affidavit of Kristyn Anderson (“Anderson Aff.”’) and attached Exhibits.
ARGUMENT

1. THE PLAIN MEANING OF “INTERNATIONAL SECURITIES” INCLUDES FOREIGN
GOVERNMENT BONDS.

“The touchstone for statutory interpretation is the plain meaning of a statute’s language.”
ILHC of Eagan, Li.C v. County of Dakota, 693 N.W.2d 412, 419 (Minn. 2005) (citing Minn,
Stat. § 645.16). When the words of a statute are clear in their application to a particular case, the
plain meaning of the law controls and “shall not be disregarded under the pretext of pursuing the

spirit [of the statute].” Minn, Stat. § 645.16. Indeed, the plain language of a statutc controls

' The court may grant summary judgment for a non-moving party when there is no genuine issue
of material fact, the non-moving party deserves judgment as a matter of law, and the moving
party is not prejudiced. Anderson v, Lappegaard, 224 N.W .2d 504, 510 (Minn. 1974); Hebrink
v. Farm Bureau Lije Ins. Co., 664 N.-W.2d 414, 419 (Minn. Ct. App. 2003). For the same
rcasons the Court should deny summary judgment to Plaintiffs, it should grant summary
judgment on Count One to Defendant.
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whether or not the reviewing court considers the result to be “reasonable” or “good policy.”
Hyatt v. Anoka Police Dep't, 691 N.W.2d 824, 826-28 (Minn. 2005). When a statute’s meaning
is plain from its Jangrage, “statutory construction is neither necessary nor permitted.” 4dmerican
Tower, L.P. v. City of Grant, 636 N.W.2d 309, 312 (Minn. 2001).

Minnesota Sigtutes Section 11A.24, subd. 6(a)(5) plainly authorizes the SBY to invest in
non-Canadian foreign government bonds. The provision reads as follows:

Subd. 6. Other investments. (a) In addition to the investments authorized in

subdivisions 1 to 5, and subject to the provisions in paragraph (b), the state board
may invest finds in:

FARE A EF

(5) international securities.

Minn. Stat. § 11A.24, subd. 6(a)(5) (emphasis added).

The Court must apply words in a statute according to their most natural and obvious
meaning. [LHC, 653 N, W.2d at 419. As Defendant explained in its memorandum in support of
its Motion to Dismiss, the common meaning of the phrase “international securities™
unambiguously includes foreign government bonds. (See Def.’s Mem. Mot. Dismiss, pp. 6-7,
citing e.g., Webster's Ninth New Collegiate Dictionary, p, 632 (1988) (defining “international”
to mean “reaching beyond national boundaries.”); InvestorWords, http://www.investorwords.
com/4446/secunity (defiming security to mean ‘[aln investment instrument, other than an
insurance policy or fixed annuity, issued by a comoration, govemment, or other organization
which offers evidence of debt or equity.”); 15 U.S.C. § 78C(a)(10) (Securities and Exchange Act
defining “security” 10 include “bonds”); Minn. Stat. § 11A.24, subd. 1 (referencing “‘securities”
described in subdivisions 2 to 6, which include bonds, notes, bills, mortigages, stocks and
convertible issues)). Moreover, the phrase “international securities” is not limited to a particular

country. Thus, Defendant’s interpretation gives effect to the statute’s plain and ordinary
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meaning, and is dispositive of Plaintiffs’ claim in Count One of their Complaint. (See Def.’s

Mem. Mot. Dismiss, pp. 5-7.)

JIR EVEN ASSUMING, ARGUENDO, THAT THE STATUTE IS AMBIGUOUS, IT IS PROPERLY
CONSTRUED TO AUTHORIZE THE SBI TO PURCHASE FOREIGN GOVERNMENT BONDS.

As discussed above, the plain language of thc statute authorizes the SBI to purchase
foreign government bonds. Thus, there is no need for the Court to look any further to interpret
the statute. See Minn. Stat. § 645.16. However, to the extent the Court disagrecs and believes
that the statute is ambiguous, the Court may construe the statute by considering factors that assist
the Court in determining legislative intent, See Minn, Stat. § 645.16(1)-(4), (6), (8).

A. The Purpose Of The Statute, The SBI’s Longstanding Interpretation, And

The Avoidance of Unreasanable And Absurd Results, Require The Court To
Construe The Law To Allow The SBI To Purchase Foreign Government

Bonds,

First, “[i]n construing a statute for the ascertainment of legislative intent, the occasion
and necessity for the law, the circumstances under which it was enacted, the mischief to be
remedied, and the object to be attained may all be considered.” County of Hennepin v. County of
Houston, 39 N.W.2d 858, 860 (Minn. 1949); Minn. Stat. §645.16(1)-(4). In 1988,
Subdivision 6(a)(5) was added to the list of “Authorized [nvestments” of Section 11A.24 at the
request of the SBI. (Bicker Aff, §43-4 & Ex. A; Anderson Aff. Ex. B.) The SBI requested the
amendment to enable it to further diversify its holdings beyond those already authorized by law.
(Bicker AfY. §4.) Thus, Defendant’s construction of Subdivision 6(a)(5) is consistent with
legislative intent, as demonstrated by these factors.

Second, courts should defer to the interpretation given the statute by the agency which
administers the law. Krumm v. R.A. Nadeau Co., 276 N.W.2d 641, 644 (Minn. 1979) (stating it

is an cstablished principlc that “[w]hen the meaning of a statute is doubtful, courts should give
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great weight 10 a construction placed upon 1t by the department charged with its administration™);
Minn, Stat. § 645.16(8). This judicial deference is “rooted in the separation of powers doctrine.”
In re Minnesota Power, 807 N.W.2d 484, 488 (Minn. Ct. App. 2011), rev. granted (Minn.
Feb. 14, 2012) (finding that “‘judicial deference, rooted in the separation of powers doctrine, is
extended to an agency decision-maker in the interpretation of statutes that the agency is charged
with administering and enforcing,’”) (citations omitted). In particular, courts give “considerable
weight” to a construction contemporaneous with a statute’s enactment by the agency charged
with its administraticn. Bremer v. Comm 'r of Taxation, 75 N.W.2d 470, 452-453 (Minn. 1956)
(reasoning that agency’s construction “is relevant and matenal evidence of the understanding and
opinions of those who were charged with the responsibility of putting the statute in operation and
who were familiar with, and probably active in, drafting the statute.””). This is especially true of
agency interpretations which are longstanding. Soo Line R. Co. v. Comm’r of Revenue, 277
N.w.2d 7, 10 (Minn. 1979) (construing statute to give effect to longstanding administrative
practice of agency). See also Emerson v. Sch. Bd. of Indep. Sch. Dist. 199,  N.W.2d __,
2012 WL 280384, at ¥7 (Minn. Feb. 1, 2012) (rejecting statutory construction which would
overturn interpretation by school board that had been applied for decades, although it was not an
administrative interpretation within meaning of Minn. Stat. § 645.16(8)) (Anderson Aff. Ex. C),
The SBI proposed and assisted in drafiing Section 11A.24, subd. 6(a)(5) and has
consistently construed it to authorize the purchase of foreign government bonds. (Bicker Aff.
91 4-6 & Exs. A, B, C, D.) The SBI requested the legislation to enable it to further diversify its
holdings through the purchase of foreign corporate equity and debt and foreign govemment debt.
(Bicker Aff. 74.) Based on this understanding, the SBI has purchased non-Canadian foreign

government bonds continuously since at least 1991, and has held Isracl bonds since at least 1993.
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(Bicker Aff. 99 5-6 & Exs. B, C, D.) Consistent with the above-referenced case law, the Court
should defer to this longstanding interpretation of the SBI.

Finally, the consequences of the constructions at issue are also pertinent. See Minn. Stat.
§ 645.16(6); Burkstrand v. Burkstrand, 632 N.W.2d 206, 210 (Minn. 2001). The SBI’s
construction enabled the SBI to diversify its investments in the global economy. In contrast,
Plaintiffs” interpretation would require the SBI to divest from a dozen of its current holdings.
(See Bicker Aff. 15 & Ex. C.) This result would be unreasonable and absurd in light of the
statute’s purpose of authorizing diversification of thc SBI’s investments. See, e.g., Minn. Stat,
§ 645.17(1) (creating presumption that legislature did not intend unreasonable or absurd 'result).

B. “Ejusdem Generis” Does Not Apply.

Plaintiffs argue, using the cannon of “ejusdem generis,” that because Subdivision 2 of
Section 11A.24 references Canadian bonds, that “international securities” as used 1n
Subdivision 6 cannot include non-Canadian government obligations. Plaintiffs’ argument is
wrong for several reasons.?

First, ejusdem generis” is a principle of statutory construction which only applies if a
statute is ambiguous. Winters v. City of Duluth, 84 N,W, 788, 789 (Minn. 1901}) (holding that
ejusdem generis “can be used only as an aid in ascertaining the legislative intent, and when that
is apparent from the statute itself the rule has no application.”); Lefto v. FHoggsbreath Enters.,

Inc., 567 N.W.2d 746, 749 (Minn. Ct. App. 1997) (refusing to resort to usc of ejusdem generis

2 “Fjusdem generns” is a rule of construction, and not of substantive law, and should not be
applied in a manner that “confine[s] the operation of the statute within narrower limits than
intended by the lavmakers. . . . And when it appears that the Legislature intended to go beyond
the specifications, effect must be given that intent and the statute construed accordingly.”
Westerlund v. Kettie River Co., 162 N.W, 680, 682 (Minn. 1917). See also Orme v. Atlas Gas &
Oil Co., 13 N.W.2d 757, 765 (Minn. 1944) (stating that ejusdem generis cannot be used to render
general words meaningless).
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where statute was unambiguous), aff’d, 581 N.W.2d 855, 856 (Minn. 1998). See also Garcia v.
U.S., 469 U.S. 70, 74-75 (1984) (“’[Tlhe rule of ejusdem generis, while firmly established, is
only an instrumentality for ascertaining the correct meaning of words when there is
uncertainty.””) (citations omitted). As discussed above, Subdivision 6(2)(5) plainly authorizes
the purchase of foreign government bonds beyond those authonized by Subdivision 2. Therefore,
the cannon of construction does not apply.

Second, even assuming the statute is ambiguous, Plaintiffs’ construction entirely ignores
the language in Subdivision 6 which states that “international securities” are authonzed “[ijn
addition to the investments authorized in swbdivisions 1 10 5. (Emphasis added.) Thus,
Plaintiffs’ argument violates the cannon of construction that “[e]very law should be construed, if
possible, to give eftect to all its provisions,” Minn. Stat. § 645.16, and reads into the statute a
limitation that was not included by the legislature. See Reiter v. Kiffineyer, 721 N.W.2d 908, 911
(Minn. 2006) (stating that “we will not read into a statute a provision that the legislature has
omitted, either purposely or inadvertently”); Hutchinson Tech., Inc. v. Comm’r.of Revenue, 698
N.W2d 1, 12 (Minn. 2005) (stating that “we are unwilling to write into a statute what the
legislature did not”). See also State v. Peck, 773 N.W.2d 768, 772 (Minn. 2009) (“We have
consistently refusex! to assume a legislative intent in plain contradiction to words used by the
legislature.”).

Third, Plaintiffs’ contention renders Subdivision 6(a)(5) superfluous. For example,
Subdivision 5 of Section 11A.24 addresses investment in U.S. and Canadian corporate stock. If
“international securities” cannot include any type of security addressed in the supposedly more
specific provisions of Section 11A.24, then the SBI also could not invest in the stock of foreign

corporations other than the stock of Canadian domiciled corporations. Under Plaintiffs’
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reasoning, the SBI therefore could not invest in non-Canadian foreign corporate or government
securities, rendering Subdivision 6(a)(5) meaningless.’

In order to give effect to Subdivision 6(a)(5), it must mean that the SBI is authorized to
invest in government. bonds and corporate stock different from and in addition to the U.S. and
Canadian government debt and corporate stock authorized by Minn. Stat. § 11A.24, subds. 2 and
5. See, e.g., Westerlund v. Kettle River Co., 162 N'W. 680, 682 (Minn. 1917) (rejecting use of
ejﬁsdem generis, and stating that “[t]he general purpose of a statute, as disclosed by the
provisions thereof, reken as a whole, often requires that the final general clause, inserted with a
view of bringing within its scope matters not specifically mentioned, should not be restricted in
meaning by the preceding specifications.”).

Finally, the cannon of gjusdem generis does not apply where “the general provision shall
be enacted at a later session and it shall be the manifest intention of the legislature that such a
general provision shall prevail.” Minn. Stat. § 645.26, subd. 1. Here, Subdivision 6(a)(5) was
added in 1988, after Subdivision 2 and after the provisions in Subdivision 6(a)(1) to (4). See
Minn. Laws 1980, ch. 607, art. 14 § 22 (Anderson Aff. Ex. A); Minn. Laws 1988, c¢h, 453, § 8

(Anderson Aff. Ex. B).

? Plaintiffs rely on the SBI’s publications regarding its Guidelines on International Investing and
the International Stock Pool to argue that the SBI has interpreted “‘international securities™ to
include only international stock. (Pl. Mem, at 11.) This reliance is misplaced. The Guidelines
were created in response to concerns expressed by labor unions and environmentalists about
investment in companies doing business in foreign countries and the potential adverse effects on
the competitiveness; of American businesses, The Guidelines do not addrcss bonds issued by
foreign countrics kecause foreign governments do not compete against American businesses.
(Bicker Aff. 8.) Additionally, foreign government bonds are not part of the International Stock
Pool, they are primarily part of the SBI’s Bond Pool. (/d.)
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The only reasonable way to read the statute and give effect to all of its provisions is that
Subdivision 6(a)(5) pives the SBI authority, beyond that which was provided in other portions of

the statute, to purchase non-Canadian foreign government bonds.

C. Unlilce the SBI’s Interpretation, Plaintiffs’ Application Of Minn. Stat,
§ 11A.24, Subd. 6(a)(5) Leads To Absurd Results,

Plaintiffs wrongly argue that the SBI’s interpretation of “international securities” leads to
absurd results. First, as discussed above, the language of Minn. Stat. § 11A.24, subd, 6(a)(5) is
clear and cannot be ignored. See Weston v, McWilliams & Assoc., Inc., 716 N.W.2d 634, 639
(Minn. 2006) (holding that rule of construction of avoiding absurd results “only operates where
the words of a statute are ambiguous; the rule cannot generally be used to override the plain
langnage of a statute”). See also Green Giant Co. v. Comm'r of Revenue, 534 N.W.2d 710, 712
(Minn. 1995) (“We will not supply that which the legislature purposefully omits or inadvertently
overlooks.”).

Second, contrary to Plaintiffs’ argument, the SBI’s interpretation does not permit it to
purchase Iran or Sudan bonds. (P1.’s Mem. p. 10.) Minnesota Statutes Sections 11A.243 and
.244 forbid the investment in companies doing business in particular sectors of the Sudan and
Iran economies, with various exceptions. Those statutes do not address investment in Sudan or
Iran government bonds. The SBI cannot purchase Sudan and Iran government bonds, however,
because investmen: in those governments is prohibited by federal law. See Sudan Sanctions
Regulations, 31 C.1L.R. § 538.201 (adopted in 1998); Iran Transactions Regulations, 31 C.F.R.
§ 560.207 (adopted in 1999). Moreover, those bonds have never existed on an organized

secondary market. (Bicker Aff. §7.) In other words, those bonds are not even available to the
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SBI for purchase.” As a result, although “intemational securities” of Subdivision 6(a)(5)
includes foreign government debt, the legislature had no need to address Sudan or Iran
government bonds 1 §§ 11A.243 and .244, since the SBI cannot purchase those bonds in any
cvent.

Finally, as discussed above, Plaintiffs’ interpretation, not the SBl's, would lead to an
unreasonable and absurd result. The SBI has invested in non-Canadian foreign govemnment
bonds since at least 1991, and in Israel bonds since at least 1993, To construe “‘international
securities” to exchxle foreign government bonds other than those issued by Canada would read
into the statute a limitation not provided by the legislature, and conflict with the SBI’s
longstanding practice. Plaintiffs’ interpretation would deprive the SBI of the ability to comply
with its statutory duty to diversify its investments, Minn, Stat. § 356A.06, subd. 2, in derogation
of the purpose of Subdivision 6(a)(5). It would also require the divestment of millions of dollars
of current investments in the bonds of non-Canadian foreign countries. See Minnesota State
Board of Investmeni Alphabetical Asset Listing As Of December 31, 2011, pp. 76, 79, 84, 96, 98,

99, 100, 104, 106, 108 (Bicker Aff. 15 & Ex. C.). The Court should reject such a construction.

* Plainiffs’ argumen! that the SBI's investments in foreign government bonds lack standards is
also erroneous. Indeed, the SBI invests in accordance with its statutory standard of care, Minn,

Stat. §§ 11A.09, 356A.04,

10
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CONCLUSION
For all of the reasons discussed above, Defendant respectfully requests the Court to deny
Plamntiffs” Motion for Summary Judgment on Count One, and instead grant Defendant’s Motion
to Dismiss Plaintiffs’ Complaint in its entirety.’

Dated: February 24, 2012 Respectfully submitted,

OFFICE OF THE ATTORNEY GENERAL
State of Minnesota

KRISTYN ANDERSON
Assistant Attormey General

Atty. Reg. No. 0267752

445 Minnesota Street, Suite 1100
St. Paul, MN 55101-2127

(651) 757-1225 (voice)

(651) 296-1410 (TTY)

ATTORNEYS FOR DEFENDANT
MINNESOTA STATE BOARD

OF INVESTMENT
AG:#2955614-V1

5 As discussed above in footnote 1, the Cowrt can also grant summary judgment to Defendant on
Count One.

11
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STATE OF MINNESOTA

COUNTY OF RAMSEY

Minnesota Break the Bonds Campaign,
Bil’in Popular Committee Against the

Wall and Settlements, Women Against
Military Madness-Middle East Committee,
Lucia Wilkes Smith, Margaret Sarfehjooy,
Catharine Abbott, Barbara Hill, Polly Mann,
Leona Ross, Sylvia Schwarz, Nadim Shamat,
Sarah Martin, Robert Kosuth, Mary Eoloff,
Nick Eoloff, Vem Simula, Cynthia Arnold,
Newland F. Smith, I1], Ronnie Barkan, Ofer
Neiman, David Nir, I.eehee Rothschild,
Renen Raz, Dorothy Naor, Gal Lugassi,
Boycott From Within and David Boehnke,

Plaintiffs,
vs.
Minnesota State Board of Investment,
Defendant.
STATE OF MINNEGOTA )

) ss.
COUNTY OF RAMSEY )

GENERAL

DISTRICT COURT
SECOND JUDICIAL DISTRICT
Case Type: Declaré.tory Judgment Action

Court File No. 62-CV-11-10079
Judge Margaret M, Martinan

AFFIDAVIT OF KRISTYN ANDERSON

KRISTYN ANDERSON, Assistant Attorney General representing the Defendant in the

above-entitled matter, being first duly swom on oath, deposes and states as follows:

1. Attached hereto as Exhibit A is a true and correct copy of Minn. Laws 1980, ch.

607, art. 14 § 22.

2. Attached hereto as Exhibit B is a true and correct copy of Minn, Laws 1988,

ch. 453, § 8.

H014/058
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3. Attachied hereto as Exhibit C is a true and correct copy of Emerson v. Sch. Bd. of
Indep. Sch. Dist, 199, _ N.W.2d _ ,2012 WL 280384 (Minn. Feb. [, 2012).

Further your atfiant saith not.

M/\/\ —

KRISTYWCANDERSON

Subscribed and sworn to before me on

thigA7//; day of February, 2012.
2.7

)

BARBARA . FEHRMAN
NOTARY PUBLIC - MINNESQOTA
MY COMMISSION
EXPIRES JAN 31,2015
AASNANMANN
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1160 LAWS of MINNESOTA for 1980 Ch. 606

334.03 USURIOUS CONTRACTS INVALID; EXCEPTIONS. All bonds,
bills, notwes, mortgages. and all other contracts and securities. and all deposits of
goods, or any other thing. whereupon or whereby there shall be reserved,
secured, ¢r taken any greater sum or value for the loan or forbearance of any
money, poods, or things in action than prescribed, except such instruments which
are taken or received in accordance with and in reliance upon the provisions of
any statute. shall be void except as to a holder in due course. No merely clerical
error in the computation of intercst, made without intent to avoid the provisions
of this chapter, shall constitute usury, .Interest at the rate of one-tweifth of eight
percent for every 30 days shall not be construed to exceed eight percent per
annum; nor shall the payment of interest in advance of on¢ year, or any less time.
at a rate not exceeding eight pereent per annum conslitule usury: and nolhmg
herein shall prevent the purchase of negotiable mercantile paper, usurious or
otherwis:, for 4 valuable considerstion, by a purchaser without notice, at any
price before the maturity of the same, when there has been no intent to evade the
provisions of this chapter, or where such purchase has not been a part of the orig-
inal usuyious (ransactions; but where the original holder of a usurious note sells
the same to an innocent purchaser. the maker thercof, or his representatives, may
recover back from the original holder the amount of principal and interest paid by
him on the note, This section does not apply when the loan or forbearance is
made !ﬂ’ a lender and the lender is hable for the pena_lty prowded in section 2 in
connection with thc Joan or or forbearance, For purposes of this section, the !crm
“lender”’ means a a bank or savings bank organized under the laws of this st: state a
federally chartered savings and loan association, a Suvings 'S association orgamzed
under chapter S1A; a federally chanered credit union, a credil union organized
undet chapter 52, or 2 mortgagee or lender approved or certified by the secretary
of housing and urban development ; or approved or certified by the administrator
of veterans affairs.

Sec. 5. EFFECTIVE DATE. Sections 1 10 4 arc cifective the day following
final enictment,

Approved April 23, 1980

CHAPTER 607—H.F.No. 1121

An aci relating (o the operatian and financing of state and local government;
adopting certain federal income tax changes; allowing a subiraction of certain interesi
and dividend income; increasing the pension exclusion; adopting technical and
conforming amendmenis to income tax and property lax refund provisions; providing an
income 1ax credit for contributions to candidates for federal offices; providing a defini-
tion of '"‘quadriplegic”’; increasing low income credit amouns, eliminating indexing of
that credit, and atlowing it to be taken as an alternative iax; modifying provisions of the
rencwable energy source credit; authorizing deduction of certain interest: increasing the
dependeni care credit; allowing involuntary conversion treatment of divesiitures

Changes or additions indicated by underline deletions by -sifrikeout
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ARTICLE XIV
STATE INVESTMENT BOARD,
Section |. [11A.01) STATEMENT OF PURPOSE. The purpose of sections
1 10 23 is to establish siapdards which will insure that state and pension assets

subject to this legislation will be responsibly invesled 10 maximize she total rate of
r¢turn withowt incurring undue risk.

Sec. 2. (11A.02] DEFINITIONS, Subdivision I. For the RUTpOses of
sections | to 24, the terms defined in this section shali “have ¢ the meanings given
them.

Subd. 2. ‘‘Stale board ' means the Minnesola state board of investment

- em— e —— ——

the purpose of admlmstermg and directing the investment of all state funds nnd
pension funds fundt

Subd. 3. "Council” means the investment advisory council created by
section 6.

Subd. 4, “Fund” means any of the individual funds, including but not
limited to thc permanent school fund, general fund of the state, retirement nt funds
and other funds and accounts for which the state board h__as responsibilities.

Subd, §. “’Director’”’ means the executive director of the state board.

Subd. ¢. “‘Management” means the performance or delegation of general
management duties relating to any fund established pursuant to this chapler.

Sec. 3. [11A.03] STATE BOARD; MEMBERSHIP; ORGANIZATION.
Pursuant 10 article X\, section 8, of the constitution of the state of Minnesota, 1the
state board shall be composed of the povernor, state audltor, state Ireasures,
secretary Of state and attorney genc[al The governor shall serve 3s ex officio

chairman of the state te board.
Sec. 4. [11A.04] DUTIES AND POWERS. The state board shall:

(1) Act as trustees for each fund for which it invests oy manages moneys in
accordance with the standard of care sct Torth i in section 7.

: (2) Formulate policics and procedures deemed necessary and appropriste
to carry out ifs functions. Procedures adopted by the board shall allow fund bene-
ficiaries and | members of the public to become mformed of proposed bourd
actions. Procedures and pollCles of the board shall not be subject 1o the adminis-
trative procedure act,

(3) Employ an executive director as provided in gection 5.
(4) Employ investment advisors and consultants as it deems necessary.

(5) Prescribe policies concerning personal investments of all employees of
the board to prevent conflicts of interest,

Changes or additions indicated by underfine deletions by strikeout
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(3) Cormrectional employees relirement plan established pursuant lo
Minnesota Siatntes, Chapter 352:

(4) Highway patrol retirement fund established pursuant to Minnesota Stat-
utes, Chapter 352B;

(5) Unclassified emplovees retirement plan esiablished pursuant to
Minnesola Statutes, Chapter 352D:

(6) Public employees retirement fund established pursuant to Minnesota
Statutes. Chapter 353; ,

(7) Public employees police and fire [und established pursuant 1w
Minnesota Statutes, Chapter 353;

{B) Teachers' retirement fund established pursuant (0 Minnesota Statites,
Chapter 354;

(9) Judges’ retirement fund established pursuant to Minnesota Statutes,
Chapter 490: and

(10) Any other funds required by law fo be invested by the board.

Sec. 2Z. [11A.24) AUTHORIZED INVESTMENTS. Subdivision 1 SECU-
RITIES GENERALLY. The state board ghall have the authority to EurchaSc, sell
lend or exchange the following securities for funds or or accounts specifically made
subject to this section including the writing of covered call options.

Subd. 2. GOVERNMENT OBLIGATIONS., The sialc board may invest
funds in governmental bonds, notes, bills, mortgages and other fixed obligations,
including guaranteed or insured issues of (a) the United States, its apencies or its
instrumentaligies, including (inuncial contracls traded upon a contract market
designated and regulated by a federal agency: (b) Canada and i1s provinces,
provided the principal and interest js payable in United States dollars; (c) the
states and “their mumc:palmes political sybdivisions, agencies or mstrumentalmcs
where “backed by the state's full faith and credit or if the issuer has not been in
default § in payments of is of pnncupal or interest within lhe pasl ften years or in thc case
of revenue bonds the obligor has been completely self-supporting for the five
prior years; (d) the Internationn]l Bank for Reconstruction and Development, the
Inter-Americar, Development Bank, the Asian Development Bank. or any other
United States Government sponsored organization of which the United States is a
member, provided the principal and intercst is payable in United States dollars
and the issues are raled in the highest quality catepory by a nationally recognized
raling agency. '

Subd. 3, CORPORATE OBLIGATIONS. The state board may invest funds
in bonds, notes, debentures, iransportation equipment obligations, or any other

Jonger term vvidences of indebiedness issued or puaranteed by a corporation
organized under the laws of the United States or any state thereof. or the Domi-

nion of Canada or a_l province thereof if ih if ihey conform 1o the following Erovl-
sions:

Changes or additlons indicated by underline deletions by sirikeout
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(2) The principal and interest of obligations ol corporations incorporated or
organized under the laws of the Dominion of Canada or any province thereof
shall be payable in United States dollars;

(b) The consolidated net pretax eamnings of corporations ather than finance
corporations shall have been on average for the preceding five years at least 1.5
times the annual interest charges on total funded debt applicable to that period;

{c) The consolidated net pretax earnings of banks and finance corporations

annual interest charges on 1otal funded debt applicable 1o that period;

(d) Obligalions shall be rated among the top three guality caicgories by a
nationally tecognized rating agency ot if unrated, then the corporation shatl have
other comparably secured issues similarly rated or the consolidated net pretax
earnings of the corporation shall huve been on average for the preceding five
fiscal years ot least twice the ratios reguired in clauses (b) and (¢),

Subd. 4. OTHER OBLIGATIONS, The state board may invest funds in
bankers arceptances, certificates of deposit, commercial paper, morigage partici-
pation rentificates and pools, repurchuse agreements and reverse repurchase
agreements and savings accounts if they conform 1o the following proyisions:

(a) Bankers acceptances of United Stales banks shall be limited 1o those
eligible for purchase by the Federal Reserve System;

(t) Cenificates ol deposit shall be limited 10 hose issued by banks and
savings institutions that meei the collateral requirements established in Minnesota
Statutes, Section 9.031, unless sufficient volume js unavailable at competitjve
interest rates. In that event, noncollateralized certificates of deposit may be
purchased from United States banks and savings institutions that are rated in the
highest quality catepory by 2 nationally recognized rating agency;

() Commercial paper shall be limited to those issued by United Stales
corporalions or their Cunadian subsidiaries, shall be of the highest quality and
mature in 270 days or less;

(<) Mortgage participation certificates and pools secured by first mortgages
or trust deeds on improved real estate located in the United States where there is
a puarantee of yeplacement by a note or bond of comparable value and security in
the event of 'a default, and where the lgan to value ratio [or cach loan does not
exceed Bl) percent for fully amortizable residential properties and in all other
respects meets the requirements of section 61A.28, subdivision 3.

() Repurchase pgreements and reverse repurchase agreements shall be
limited (o the securities described in subdivision 2. clause (a);

(1) Savings accounts shal] be limited 1o those fully insured by the Federal
Deposit insurance Corporation or the Federal Savings and Loan Insurance Corpo-
rarion.

Changes or additions indicated by ME deletions by -strikeeut
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Subd. 5. CORPORATE STOCKS. The stale board may invest funds in

stocks or oonvemblc issues of any ooggrado organized under the laws of the
United Sl.ales or the states thcreof the Dominion of Canada or its provinces, or
any corporation hstcd on the e New York Stock Exchange or (he Amcncan Stock

Exchange, if ¢ _h_ex conform to 1o the following provisions:
(3) The apgregate value of corporate stock investments, as adjusted for

realized profits and Josses, shall n not exceed 50 percent of the book value of a
fund;

(b) Investments in any one corporation shall not cxceed three percent of
the book value of a fund;

(c) Investments shall not exceed five percent of the tolal outstanding shares
of any one corporation;

(d) Cash dividends on corporate stock investments shall have been eamed
and paid for the preceding five years;

(e) Invesnments which do not conform to the dividend standard contained

in clause (d) may be held but the total amount of thzse securities shall not exceed
five percent of the book value of a fund,

Sec. 23. [11A.25] ADDITIONAL INVESTMENT PROVISIONS., When
investing assets of any funds or accounts specifically made subject 10 this section
or not otherwise referred to in sections 1 to 23, all securities shall be debt obliga-
tions maturing within three years of the date g! purchase and shall oont‘orm_tg the
applicable provisions of section 22,

_ Sec. 24 By January 1, 1981 lhe exccutive director shall prepare and

— el ——

increased portions of the funds under the mv&tmem control gf the state board
could be invested in ways directly beneficial to all Minnesotans and be consistent
with lhe investment standard of care set forth i in starute for the boa.rd The report
shall assess the policy desirability of “these increased investments. lf lhe direcior
concludes that such investments are e desirable and can be aocomglishc consistent
with the investment standard of care, he shall | identify ar any statutory amendments

, peeded | to permit this increased investment, In preparing this report the director
shall consult with representatives of fund beneficiaries md other &mons inter-
ested in the investment of public moneys,

Sec. 25. Minnesota Statutes, 1979 Supplement, Section 15A.081, Subdm-
sion 1, is amended to read:

15A.081 SALARIES AND SALARY RANGES FOR CERTAIN
EMPLOYEES. Subdivision 1. The following salaries or salary ranges are provided
for the below fisted employees in the executive branch of government:

Salary or Range
Effective Effective

- July 1, July I,
Adminstration, 1979 1980
department of
commissioner $44,000 $47,000

Changes or additions indicated by underline deletlons by sirikeout
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Laws of Minnesota 1988

CHAPTER 453-H.F.No. 1806

An act relating to state agencies; amending and
repealing various statutes administered by the state
board of investments; amending Minnesota Statutes
1986, sections 11A.17, subdivisions 1, 4, 9, 11, and
14; 11A.19, subdivision 4; and 352D.04, subdivision 1;
Minnesota Statutes 1987 Supplement, sections 11A.24,
subdivisions 4 and 6; 136.81, subdivision 3; and
353D.05, subdivision 2; repealing Minnesota Statutes
1986, section 11A,17, subdivisions 12 and 13.

BE IT ENACTED BY THE LEGILSLATURE QOF THE STATE OF MINNESOTA:

Section 1. Minnesota Statutes 1986, section 11a.17,
subdivision 1, is amended to read:

Subdivision 1. [BSHEABRFSHMENT PURPOSE. ] Fhere—ts—irerely
estebiished—a The purpose_of the supplemental investment fund
for—the—pmpose—ef-providine 1s to provide an investment wvehicle
for the assets of various public retirement plans and
funds. Fits The fund shati—eensist consists of sever six
investment accounts: an income share account, a growth share
account, ebomdeaeeeunt, a money market account, a guaranteed
return account, a bond market account, and a common stock index
account. The supplemental investment fund sheti—be is a
continuation of the supplemental retirement fund in existence on
January 1, 1980.

Sec. 2. Minnesota Statutes 1986, section 11a.17,
subdivision 4, is amended to read:

Subd. 4. [INVESTMENT,] The assets of the supplemental
investment fund ske~* must be invested by the state board
subject to the—prevestons—of section 11A.24; provided, however,

that:
(1) the bond maxket account and the beomd money market

account skelt:r must bhe invested entirely in debt obligations+:
(2) the growth share account and the common stock index
account may be invested entirely in corporate stocks; and
29 (3) the guaranteed return account may be invested
entirely in guaranteed investment contractsy—end

Sec. 3. Minnesota Statutes 1986, section 11A,17,
subdivision 9, is amended to read:

Subd. 9. [VALUATION OF INVESTMENT SHARES.] The value of
investment shares in the income share account, the growth share
account, the bond market account, and the common stock index

Anderson Aff.
Exhibit B
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+er (5) collateral for repurchase agreements and reverse
repurchase agreements shedi—e is limited to letters of credit
and securities authorized in this section;

+£- (6) guaranteed investment contracts sheiit—Pe are
limited to those issued by insurance companies or banks rated in
the top four quality categories by a nationally recagnized
rating agency;

e (7) savings accounts sheri—e are limited to those
fully insured by thie Federal Deposit Insurance Corporation or
the Federal Savings and Loan Insurance Corporation.

(b) Sections 16A.58 and 16B.06 do not apply Lo

executed by the state board under paragraph (a), clause (2).,

(c) ITn additiom to investments authorized by paragraph (a),
clause (4), the stalte board may purchase from the Minnesota
housing finance agency all or any part of a pool of residential
mortgages, not in default, that has previously been financed by
the issuance of bords or notes of the agency. The state board
may also enter into a commitment with the agency, at the time of
any issue of bonds or notées, to purchase at a specified future
date, not exceeding 12 years from the date of the issue, the
amount of mortgage loans then outstanding and not in_default
that have been made or vurchased from the proceeds of the bonds
or notes. The state board may charge reasonable fees for any
such commitment and may agree to purchase the mortgage loans at
a price sufficient 1o produce_a yield to the state board
comparable, in its judgment, to the vield available on similar
mortgage _loans at the date of the bonds or notes. The state
board may also enter into agreements with the agency for the
investment of any vortion of the funds of the agency. The
agreement must coverr the period of the investment, withdrawal
privileges, and_ any guaranteed rate of_ return.

Sec. 8. Minnesota Statutes 1987 Supplement, section
11a.24, subdivisior. 6, is amended to read:

Subd. 6. [OTHER INVESTMENTS.] (a) In addition to the
investments authorized in subdivisions 1 to 5, and subject to
the provisions in clause (b), the state board may invest funds

imn.:

(1) Venture capital investment businesses through
participation in limited partnerships and corporations;

(2) Real estate ownership interests or loans secured Dy
mortgages or deeds of trust through investment in limited
partnerships, bank sponsored collective funds, trusts, and
insurance company commingled accounts, including separate

accounts;
(3) Regional ard mutual funds through bank sponsored
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.collective funds and open-end investment companies registered
under the Federal Investment Company Act of 1940;

(4) Resource investments through limited partnerships,
private placements and corporations; and

(5) Debt obligations not subject to subdivision 3; and

(6) International securities.

(b) The investments authorized in clause (a) mavy—oniy—ve
mede~+f—they must conform to the following provisions:

(1) The aggregate value of all investments made according
to clause (a) shedd may not exceed 35 percent of the market
value of the fund for which the state board is investing;

(2) There =he33- must be at least four unrelated owners of
the investment other than the state board for investments made
under paragraph (a). clause (1)}, (2), (3), oxr (4);

(3) State board participation in an investment vehicle
sheti—iye is limited to 20 percent thereof for investments made
under paragraph (a). clause (1), (2), (3), or (4); and

(4) State board partic¢ipation in a limited partnership does
not include a general partnership interest or other interest
involving general liability. The state board shei¥ may not
engage in any activity as a limited partner which creates
general liability.

Sec. 9. Minnesota Statutes 1987 Supplement, section
136.81, subdivisiorn 3, is amended to read:

Subd. 3. (a) Each person described in section 136.80,
subdivision 1, may elect to purchase shares in one or a
combination of the income share account, the growth share
account, the money market account, the bond market account, the

established in section 11A.17. The person may elect to
participate in one or more of the investment accounts in the
fund by specifying, on a form provided by the executive director
of the teachers retirement fund, the percentage of salary
deductions and state matching funds to be used to purchase
shares in each of the accounts.

(b) Twice in ary calendar vyear, esel a person described in
section 136.80, subdivision 1, may indicate in writing on forms
provided by the teachers retirement association a choice of
options for subsequent purchases of shares. After a choice 1is
made, and until a different written indication is made, the
executive director shall purchase shares in the supplemental
fund as selected. A change in choice of investment eptien

options is effective mo—toter—tham—the first—roy—dote—thet
ceenre—I—eormore—crys——after the first of the month following

receipt of the request for a change.

(c) One month before the start of a new guaranteed
investment contract, a person described in section 136.80,
subdivision 1, may elect to transfer all or a portion of the
participant's shares previously purchgsed in the income share,
growth share, commen stock index, bond market, or money market
accounts to the new guaranteed investment contract in the
guaranteed return account. If a partial transfer is made, a
minimum of $1,000 rmst be transferred and a minimum balance of
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H
Only the Westlaw citatior. is currently availahle.

Supreme Co art of Minnesota,
Steven EMERSON, Appellant,
v,
SCHOOL BOARD OF INDEPENDENT SCHOOL
DISTRICT 199, Inver Grove Heights, Minnesota,
Respondent.

No. AN9-1134.
Feb. 1,2012.

Background: School district employee sought re-
view of decision of schaol distriet to terminate and
not renew his contract without a hearing via a petition
for writ of certiorari, The Court of Appeals, 782
N.W.2d 844, affirmed. Employee sought further re-

View.

Holding; The Supreme Court, Christopher J. Diet-
zen, J., held that employee was not a “teacher’” enti-
tled to hearing under continuing-contract statute,

Affirmed.

Stras, J., dissented, with opinion, in which Pape,
J., joined.

West Headnotes

{1] Appeal and Error 30 €=7893(1)

30 Appeal and Error

30XVI Review
30X VI(F) Trial IDe Novo
30k892 Trial 1)z Novo
30k893 (Cases Triable in Appellate
Court
30k893(1) k. In General. Most Cited
Cases

Statutory construction iz a question of law that
the Supreme Court revicws dc nove.

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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2] Statutes 361 €188

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k]187 Meaning of Language
361kI88 k. In General. Mogt Cited
ga§63

In construing the language of a statute, the court
gives words and phrases their plain and ordinary
meaning,

3] Statutes 361 €176

361 Statutes
361VI Construction and Operation
361 VI(A) General Rules of Construction
361k176 k. Judicial Authorty and Duty.

Most Cited Cases
Statutes 361 €190

361 Statutes
361VI Construction and Operation
361 VI(A) General Rules of Construction
361k187 Meaning of Language
361k190 k. Existence of Ambiguity.
Most Cited Cases

If the language of a statute is clear and free from
ambiguity, the court's role is to enforce the language
of the statute.

[4] Statutes 361 €190

361 Stattes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language
361k190 k. Existence of Ambiguity.
Most Cited Cases

A statutc 1s unclear or ambiguous only if it is
susceptible to more than one reasonable interpreta-
Lion,
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15] Schools 345 €=263(1)

345 Schools
34511 Public Schools
34511(C) Govermraent, Officers, and District
Meetings
345k63 District eand Other Local Officers
345k63(1) k. Appointment, Qualifica-
tion, and Tenure, Most Cited Cases

Schools 345 €133.6(6)

345 Schools
345[] Public Schools

3451I(K) Teachers

34511(K)1 In General
345k133 .6 Permanent Tenure

345Kk133.6(6) k. Persons Enttled.
Most Cited Cases

School activitics director did not qualify as a
“teacher” under the continuing-contrac( statute,
which defined “teacher,” in part, as “any other pro-
fessional employee required to hold a license from
the state department,” and, thus, he was not entitled
to a hearing before schoa! district decided not to re-
new his contract, as a person in the position of activi-
ties director was not rcyuired by statute to hold a li-
censc from the Minnesota Department of Education
(MDE), and, thus, was not a “professional employee
required to hold a license from the state department.”
M.S.A. § 122A.40(1).

[6] Schools 345 €=133.6(6)

345 Schools
34511 Public Schoolx
3451I(K) Teachery
345THXK)1 In (General

345k133.6 Permanent Tenure
345k15%.6(6) k. Persons Entitled,

Most Cited Cases

Pursuant to the vontinuing-contract statute,
which defines “teacher” in part, as “‘any other pro-
fessional employee required 16 hold a license from
the state department,” a1 professional employec is
required to hold a license issued from the Minnesota
Department of Educaticn (MDE) to bc deemed a
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“teacher” within the meaning of the statute, M.S.A. §
122A.40(1).

[7] Appeal and Error 30 €762

30 Appeal and Error
30XI11 Bricfs
30k762 k. Reply Briefs. Most Ciied Cases

Supreme Court would not consider on school
district employee's appeal of Court of Appeals' deci-
sion upholding schoo! district’s decision not to rencw
his contract the issue of whether he should be deemed
a contipuing-contract employee, such as would entitle
him to a hearing before school district decided not to
repew his contract, because while he was employed -
as school activitics director he was performing job
dutiez typically performed by a principal, as em-
ployee made this argument for the first time in his
reply brief. M.S A, § 122A.40.

Syllabus by the Court
*1 1. Pursvant to Minn.Stat. § 122A 40, subd. 1
(2010), a professtonal employee is required 10 hold a
license issued from the Minnesota Department of
Education to be deemed a “teacher” within the mean-
ing of the statute.

2. An actvities director docs not qualify as a
“teacher’ under Minn.Stat. § 122A .40, subd. 1, be-
causc a person in that position i3 not required by
Minn.Stat. ch. 122A (2010) to hold a license from the
Minnesota Department of Education, and thercfore is
pot a “professional employee reguired to hold a li-
cense from the state department.”

Kevin S. Carpenter, Kevin S. Carpenter, P.A_, St.
Cloud, MN and Roger J_ Aronson, Minneapolis, MN,
for appellant.

Margaret_A_ Skelton, Trevor S. Helmers, Ratwik,
Roszak & Maloncy, P.A., Minneapolis, MN, for re-
spondent.

Nicole M. Bliggenbach, Anne F, Krsnik, St. Pauvl,

MN, for amicus curize Education Minnesola.

Joseph E, Flynn, Jennifer X. Earley, Knutson, Flynn
& Deans, P.A., Mendota Hcights, MN, for amicus

curiac Minnesota School Boards Association.
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OPINION
DIETZEN, Justice.

Appellant Steven Ermerson was employed by re-
spondent Independent 5:hool District No, 199
(school district) in Inver Grove Heights, Minnesota,
for 3 school years as the activities director, and then
for 1 school year as interim middle school principal.
Subsequently, the school district terminated Emer-
son's employment. Emerscn filed a grievance on the
ground that he was a continuing-contract employee
and entitled to continuing-contract rights under
Minn.Stat. § 122A.40 (2010). The school district
denied the grievance and his subsequent grievance
appeals. Emerson filed a petition for writ of certiorari
with the court of appeals, which affirmed the decision
of the school district. We affirm.

In March 2005 Emecson responded to a posting
by the school district for the position of district ac-
tivities director ™ The posting stated, among other
things, that “[c]andidates must hold a current Minpe-
sota principal license or be in the process of obtaining
administrative liccnsure,”” At the time of his applica-
tion and during his employment with the school dis-
trict, Emerson held a K-12 principal's license., At no
time during Emerson's cmployment did the Minne-
sota Department of Edusation (MDE) require a per-
son in the position of activities director to be li-
¢censed,

The school district vraployed Emerson as activi-
ties director for 3 school years, from the fall of 2005
to the spring of 2008. Subsequently, an opening oc-
curred for the position of intetim middle school prin-
cipal for the 2008-09 xchool year, and the school
district hired Emerson for that position. In April
2009, the school board voted to not renew Emerson's
contract for the 2009--10 school year, The school
board did not conduct # hearing or afford Emerson
the rights of a continuing~contract employee,

Emerzon filed a grisvance, arguing that while he
was employed as aclivities director he was a
‘“teacher” within the meaning of gection 1224.40,
subdivision 1, the continuing-contract statute, and
therefore had continuing-contract rights, The continu-
ing-contract statme defines a ‘‘teacher™ as “a princi-
pal, supervisor, and classroom teacher and any other
professional employce required to hold a license from
the state department.” Minn.Stat. § 122A 40, subd. 1.
The school board denied the grievance on the ground

ATTY GENERAL
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that Emerson was only a “teacher” when he was em-
ployed for 1 year as middle school principal, and
therefore was still within the probationary period
under Minn.Stat. § 122A .40, and could be terminated
at the discretion of the school board.?? Emecrson
filed the necessery grievance appeals, which were
also denicd by the school board. Emerson then filed a
petition for writ of certiorari to the court of appeals.

*2 The court of appeals affimmed the decision of
the school board that Emerson was not a continuing-
contract employee, and therefore the decision to not
renew hig contract was not an crror of law. Emerson
v. Sch. Bd. of Indep. Sch_Dist. 199, 782 N.W.2d 844,
847 (Minn.App.2010). The court determined that a
school district employee is not a “teacher” under the
continuing-contract statute, Minn. Stat. § 122A.40,
unless the MDE rcquires a license for the work per-
formed by the employee. J4. The court reasoned that
the statutory definition of a teacher “unambiguously
hinges on state licensurc requirements,” and because
the MDE does not require an activities director to be
licensed, Emerson did not qualify as a “teacher”
while he was employed as an activities director and
was not cntitled to the rights of a continuing-contract
employee. Id. at 846-47. Subsequently, we granted

TEVIEW,

L
The question we must decidc is whether appel-
lant Steven Emerson's employment by the school
district as an activities director falls within the defini-
tion of a “teacher” under segtion 122A.40, subdivi-
sion 1, and therefore he is entitled to continuing-
contract rights under the statute,

Emerson argues that he qualifies as a “profes-
sional employee” under sectign 122A..40, subdivision
1, because the school district required that he hold a
license as a principal to be employed as aclivities
director. The school district counters that whether an
individual qualifies as a “teacher” under subdivision
1 depends solely on whether the MDE requires the
individual to hold a license for one of the positions
enumerated in the statute. Amici curiae Education
Minnesota and the Minnesota School Boards Asso-
ciation also urge us to adopt the interpretation pro-
posed by the schoel district. It is undisputed that an
activities director is not required to be licensed by the
MDE. It is also undisputed that the school district
advertized that an applicant for activities director
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must either hold a license as a principal, or be in the
process of obtaining administrative licensure, in order
1o be hired to the position of activities director.

f11121[31[4] Statubory construction i8 a question
of law that we review ile novo. Premier Bank v.
Becker Dev., LLC, 735 N.W.2d _753, 758
(Mjnn 2010). The goal of all statitory construction is
to effectuate the intent of the legislature, Mion. Stat. §
645.16 (2010). In construing the language of a stat-
ute, we give words and phrases their plain and ordi-
hary meaning. Mjnn.Stat. § 645.08 (2010); Amaral v.
Saint Cloud Hosp.,, 598 NW.2d 379, 384
(Minn. }999). Thus, if the language of a statute is
clear and free from ambijzuity, our role is to enforce
the language of the stawte. A statute is unclear or
ambiguous only if it is susceptible to more than one
reasonable interpretation. Am. Family Ins. Grp. v.
Schroedl 616 N.\W.2d 273, 277 {Minn.2000).

Minnesota Statutes § 122A 40, subd. 1, provides:

A principal, supervisor, and classroom teacher and
any other professional employee required to hold a
license from the state Jdepartment shall be deemed
to be a “‘teacher’ within the meaning of this sec-
tion. A superintendent is a “teacher” only for pur-
poses of subdivisions 3 and 19,

*3 The court of appeals concluded that Emerson
was hired by the school district as an activities direc-
tor, that an activities direstor is not a “professional
employee required to held a license from the state
department,” and therefore Emerson was not a
“teacher” within the meaning of the continuing-
contract statute,

The crux of the disputc turns on the meaning of
the statutory phrase “required to hold a license from
the state department.” It ;5 undisputed that in subdivi-
gion 1 the “state department” means thc MDE, See
Minn Stat, § 122A.40, subd. 1. The dispute centers
on what the word “required” means, and what the
word “required” modifies. Put differently, a profes-
sional employee is “required by whom " to be li-
censed TH

We conclude that the phrase “‘required to hold a
license from the state department” in (he statute is
susceptible of two reasonable interpretations, and
therefore is ambiguous. On the one hand,. the broad
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interpretation proposed by Emerson that “required to
hold a license” means required by any person or en-
tity with authority to impose the obligation, including
a school district as part of itg hiring policy, is reason-
ablc. On the other hand, the narrower interpretation
proposed by the school district and amiei Education
Minnesota and Minnesota School Boards Asgociation
is also a reasonable interpretation of the guatutory
langwage. The school district and amici contend that
the “license” in the statutory phrase “required to hold
a license from the state department” js a license not
only issued by the state department, but also required
by the statc departtnent. This interpretation:recog-
nizes a connection between the authority that requires
the license and the authority that issucs the license.
The Legislature could reasonably have presumed that
since there is a logical connection between issuing a
license and requiring a license, that the explicitly
identified issuing entity (“from the state department”)
and the requiring entity were intended to be the same,
In other words, the reference to the licensing agency
(the state department) in section 122A.40 negated the
need for a precursor reference to its licensing stat-
ute ™ That this interpretation of the statutery lan-
guage is reasonable is bolstered by two factors. First,
the Legislature used similar “required lo hold a li-
cense from” language in Minn.Stat, § 122A .06, subd.
2 (2010) (“required to hold a license from the Board
of Teaching™) (emphasis added), and in that context
Emerson's proposed broader interpretation would
make no sense. See infra pp. 14-15. Second, the
school district's narrower interpretation has been con-
sistently used by school districts and amiei for dec-
ades |

Because there are two reasonable interpretations,
the statutory language is ambiguous, Consequently,
we must resolve the ambiguity of whether the statu-
tory phrase “requircd to hold a license” means “re-
quired [by the State licensing authority] io hold a
license from the state department,” or “required [by
the school district] to hold a license from the state
department,” or both,

*4 When the language of a statute is unclear or
ambiguous, we will go beyond the specific language
of the statute to determine the intent of the lcgisla-
ture. Minn.Stat. § 645.16. The Legislature has set
forth a nonexclusive list of factors we should con-
sider to determine legislative intent. Jd,
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We believe that the most relevant factors in this
case are: the purpose of the legislation, the occasion
and peccssity for the luw, the mischief to be reme-
died, the object to be attained, and the consequences
of the interpretations proposcd by the partics, See

Minn.Stat. § 645.16(1). (3), (4), (6).

Minnesota Statutes § 122A 40, which is popu-
larly known as the continuing-contract statute, was
enacted in 1937.7 Act of Apr, §, 1937, ch. 161, § 1,
1937 Minn. Laws 229, 229-30. The purpose of the
continuing-contract stature was “to do away with the
then existing chaotic conditions in respect to termina-
tion of teachers' contracts.” Downing v, Indep_Sch.
Dist. No. 9. 207 Minn. 292, 297, 291 N.W, 613, 615
(1940). Before enactment of the continuing contract
statite, many teachers were left in a “state of uncer-
1ainty” as to whether their teaching contract would be
renewed for the next schoo! year, Jd, To address this
problem, the Legislature added statutory language
that provided for autonatic contract renewal unless
the contract was termipated prior 1o Apml 1. 207
Minn, at 297, 291 N.W_at §16. Under the statute, if
no termination of the contract occurred before April
1, the contract continved in “full force and effect.” Jd.
Thus, the statute adoptec! a uniform standard—April
1—that was applicable to all school districts and
teachers. In doing so, the Legislature enacted one
unified system applicable to all school districts to
avoid the chaotic conditions that resulted from indi-
vidual determinations by individual school districts,

The school district's proposed interpretation that
the licensure requiretnent lo qualify for continuing-
contract status must be imposed by the State licens-
ing authority furthers the legislative purpose of hav-
g one unified system that is applicable to all school
districts. Moreover, sucli an interpretation avoids the
chaotic conditions that nesult in individualized deter-
minations by hundreds of different school districts.
Emerson's proposed interpretation is contrary to the
legislative purpose of having one unified system ap-
plicable to all school districts.

Notably, the Legislature has promulgated one
unified system for the licensing of all qualified teach-
ers. Specifically, Minn.Stat. ch. 122A (2010), sets
forth the procedure for principals, supervisors, and
classroom tcachers to be licensed. See Minn. Stat §
122A.18, subd. 1 (providing that the Board of Teach-
ing must license “teachers” as defined In section

ATTY GENERAL

Page §

122A.15, subdivision 1, and the Board of School
Administrators must license “supervisory personnel”
(including principals) as defincd in section 122A.15,
subdivigion 2); Minn.Stat. § 122A.162 (providing
that the Commissioner of Education sets the require-
ments for all other positions within the school sys-
tem), More importantly, all licenses are issued
through the MDE. Minn Stat. § 122A.18, subd. 1(c).
And the MDE has promulgated rules to provide for
the licensing of specific positions. See, e.g,, Minn. R.
3512.0300, subps. 1, 3-5 (2011) (requiring any indi-
vidual who serves as or performs the duties of a prin-
cipal to hold a liccnsc); Minn. R. 8710.2000-.5800
(2011) (setting forth the licensure requirements for
specific teaching positions). The professional em-
ployees required to hold a license from the MDE are
enumerated in specific rules promulgated by the
MDE pursuant to statutc. See, eg, Minn. R
8710.5900-.6400 (2011) (setting forth licensure re-
quirements for “other school professionals,” includ-
ing school nurses, psychologists, and social workers).

*5 The broad interpretation proposed by Emer-
gon, and embraced by the dissent, does not support
the legislative purposc of one uniform standard for
determining continuing~coniract status applicablc to
all school districts. Rather, Emerson's intemretation
will create a decentralized gystem in which hiring
policies adopted by individual school districts, in-
cluding licensure requirements not imposed by the
Statc,.as here, will result in hundreds of different con-
tinning-contract standards. This potential for uncon-
trolled variations in positions through which a person
can achieve continuing-contract status is magnified
by the possiblc declegation of hiring standards from a
gchool board to each school principal, or even a fac-
ulty-community committee.

Morcover, an individual school district's vana-
tion from state-imposed licensing requirements that
make a pogition eligible for contimuing-contract
status may adversely affect other school districis as
well, Specifically, section 122A .40, subdivision 5,
provides that after the first 3 years of experience in a
qualifying position in one school district, the proba-
tionary period in a subsequent school district is only
1 year, Thus, when a prior school district establishes
its own standards that qualify for continuing-contract
status, the subsequent-hiring school district may be
required to grant continuing-contract stams in only 1
year to a person who docs not qualify by its own
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standards. Consequently, a subsequent school district
could easily determine that the uncertainty created by
differing license siandards for corntinuing contract
nights among school disiricts renders it too risky to
hirc a “transferred” employee and determine within 1
year whether to grant that employee continuing-
contract status. Significantly, the net result of the
uncertainty created by differing standards is to ad-
versely affect the transforability of state-licensed em-
ployees to subsequent school districts, The uncer-
tainty of differing standiwds among school districts is
the type of condition thal the statute was intended to
avoid.

In contrast, the scheol district's proposed inter-
pretation, which recognizes a relationship between
the authority that requires the license and the author-
ity that issucs the licenss, harmonizes the language of
section 122A.40, subdjvision )—‘license from the
state deparument”—with the licensing statutes in
scctions 122A.15 and 122A.18. See Schroedl 616

N.W.2d at 277 (interpretmg each section of a statute
in light of the surrounding sections “‘to avoid conflict-

ing interpretations’), Pursuant to this interpretation,
subdivision 1 limits the individuals included within
the meaning of a teach:r, and does not expand con-
tinuing-contract rights 1o all professional employees
the school district may :hoose to employ. Notably, a
school dismict may imyose additional hiring qualifi-
cations for the position of activities director, but
those additional qualifications arc not rcquired by
either chapter 122A ot an applicable rule promul-
pated by the MDE. A school district, however, does
not havc the lcgal authonty under Minn.Stat. chapter
122A to issue a licens: to professional employees,
Cf. Bd. of Ed. of Minneapolis v. Sand. 2 i

211, 34 N.W.2d 689, 694 (1948) (stating that a right
1o tenure camnot be created through representations
by a school district when oot authorized by statute).

*6 Additionally, the school district's propoesed in-
terpretation that recognizcs a relationship between
the authority that requir:s the license and the author-
ity that issues the licens: is supported by other provi-
sions in the continuing-contract statute that implicate
state licensing requirements rather than district hiring
standards. Section 122440, subdivision 3, provides
that “[c]ontracts for teaching and supervision of
teaching can be made cnly with qualified teachers.”
Minnesota Statutes § 172A.16(a) defines a qualified

teacher as “one holdinjs a valid license, under this

ATTY GEMERAL

Page 6

chapter, to perform the particular service for which
the teacher is employed in a public school.” Thus, a
contract recognized under the continuing-contract
statute can only be with a qualified teacher, and the
definition of qualified teacher requircs a fit between
the teaching position and the license required by the
State licensing authority under chapter 122A; not a
license required only by school distriet hiring policy.
The relationship mandated in subdivision 3 between
the license required by State Jaw and the position for
which the teacher is hired is consistent with the rela-
tionship between State licensure requirements and the
teaching position inherent in the school board's inter-
pretation of the language in subdivision 1,

Emerson's proposed interpretation of gection
122 A.40, subdivision 1, would lead to absurd results.
As noted above, the Legislature used similar lan-
guape in gection 122A 06, subdivision 2, by defining
teacher to mean “a classroom teacher or other similar
professional employee required to hold a license
Jrom the Board of Teaching.” Minn.Stat. § 1224 .06,
subd. 2 (emphasis added). This definition is “[f]or the
purpose[s] of section[s] 122A.05 to 122A09 ...
unless another meaning is clearly indicated™ Jd ..
subd. 1. Sections 122A.05 1o 122A.09 establish and
set out the licensing authority of the Board of Teach-
ing. Applying Emerson's proposed interpretation of
section 122A.40, subdivision 1, would lead to results
that are absurd and unreasonable. Specifically, defin-
ing “teacher” to mean the hiring policies of each
school board would make the provisions of sections
122A.05 1o 122A.09 almoxt impossible (0 execule.
For example, section 122A.09, subdivision 4(a), pro-
vides that “[t]he board must adopt rules to license
public school teachers and interns.” The broad inter-
pretation proposed by Emerson would require the
Board of Teaching to adopt rules to license any posi-
tion for which a school board decided to impose a
license requirement from the Board. Similarly, sec-
tion 122A.09, subdivision 4(c), provides that the
“"board must adopt rules to approve teacher prepara-
tion programs.” Emerson's interpretation of “required
to hold a liccnse” would put in the hands of cach
school district what position-preparation programs
the Board would need to address. In summary, the
consequence of Emerson's proposed interpretation of
section 122A.40, subdivision 1, applied to section
122A.06, subdivision 2, is that any professional em-
ployee required by any entity, such as a school dis-
trict, to hold a license from the Board of Teaching is
a teacher, and therefore the scope of the Board's re-
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sponsibilities would be governed by hundreds of in-
dividual school districts,

*7 Finally, we observe that the school board's
proposed interprotation has been uniformly applied
by school districts and icachers' unjons for decades.
Although this is not an administrative interpretation
within the meaning of section 645 16(8), it is not
insignificant that these parties operated under this
Interpretation since the statute was enacted, The con-
sequence of Emerson's praposed interpretation would
be to overtum an interpretation that is Jong-standing,

[51(6] We conclude that an activities director is
not a professional employee “required to hold a li-
cense from the state depirtment” and therefore is not
a “teacher” within the weaning of the continuning-
contract statute. Emerson's proposed interpretation
that one entity may require the license (school dis-
trict) and another entity may issue it is sufficiently
reasonable to indicate ambiguity in the language. But
the more logical interprutation of the Janguage is to
recognize a relationship between the entity that “is-
sues” the license and the entity that “‘requires” the
employce to hold a license. It logically follows that
the “required to hold a license” language means a
professional employes required by the state licensing
authority in chapter 122.A to hold a license from the
MDE. Our interpretation furthers the legislative pur-
pose of the statute to adopt one unified system appli-
cable to all school districts and avoids the chaotic
situations that would resull from individualized de-
terminations by hundreds of school districts. More-
over, our interpretation i3 consistent with the licens-
ing procedures of the MDE, and with related statutes
in chapter 122A. Accordingly, we hold that Emerson
was not a “professional crmployee required to hold a
license from the state department,” and therefore is
not a “teacher” under sertion 122A .40, Minn.Stat. §
122A.40, subd. 1.

[u.

[71 Appellant also argues that he should be
deemed a continuing-contract employee because
“while employed in the Activities Director position
[appellant] was performing job duties typically per-
formed by a principal.” But appellant makes this ar-
gument for the first time in his reply bref to this
court. We acknowledge that in his initial bricf appel-
Jant made a one-sentence refercnce to his duties as
actvities director, statiny that many of his duties
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were consistent with employment as a principal, But
appellant made no argument in that brief that he
should have been considered a “principal” for pur-
poses of gection 122A.40 based on those duties.
Similarly, in his brief to the court of appeals, appel-
lant referenced his job responsibilities, but did not
explicitly argue that those job responsibilities made
the activities director position a “principal™ position
under the statute.

Previously, we have held that we will not ad-
dress issues raised for the first time on appeal, par-
ticularly when the issue is raised in a reply brief. See
George v.__Estate of Baker. 724 _N.W.2d 1, 7
{Mipn.2006) (citations omitted). Accordingly, appel-
lant's argument based on his job duties as activities
director is not properly before the court, and we de-
cline to address it.

“8 Affirmed.

ANDERSON, PAUL H,, J., took no part in the con-
sideration or dccision of this case.

DISSENTSTRAS, Justice (dissenting).

The question presented by this case is whether
Steven Emerson, who was an employee of Independ-
ent School District No, 199 (“ISD—199") for 4 years,
was a teacher entitled to the procedural protections
granted by statute to continuing-contract employces.
The answer to that question tumns on the plain and
unambiguous lanpuage of Minn.Stat. § 1224 40,
subd. 1 (2010), which defines the class of
"teacher[s]” who are eligible for continuing-contract
rights. Here, Emerson is cntitled to continuing-
contract righte because, under the plain language of
subdivision 1, Emerson was a “professional em-
ployee required to hold a license from the [Minnesota
Department of Education].” Minn.Stat. § 122A.40,
subd. 1. Only by adding words 1o the uthambiguous
language in subdivision 1 does the court conclude
otherwise. Because the court's inlerpretation of sub-
division 1 iz inconsistent with thc statute's plain lan-
guage, I respectfully dissent.

esota Statutes § 122A.40 provides rules for
the hiring and firing of Minnesota “teacher[s]” em-
ployed by school districts that are not located in

“first-class” cities. P Minn.Stat. § 122A .40 (2010).

For “probationary”’ employees, a school board gener-
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ally has discretion aboul ‘whether to renew a teacher's
annual contract as the board “see[s] fit.” Minn.Srat. §
122A.40, subd. 5(a). A teacher who has completed
his or her probationary period, however, is entitled to
certain procedural protections, including written no-
tice and a possible hearing, prior to termination of his
or her contract, /d., subd. 7. Typically, “[t]he first
three consecutive years of a teacher’s first teaching
experience in Minnesota m a single district is deemed
to be a probationary period of employment.” Jd.,
subd. 5(a). But for a teacher who has completed a
probationary period tn another Minnesota school dis-
trict, “the probationary period in each district in
which the teacher is thereafier employed shall be one
year,” ld.

ISD-159 concedes that Emerson completed a
probationary period with another Minnesota school
district prior to beginning his employment with 1SD—
199, Emerson worked at ISD~199 for 3 years as its
District Director of Activities (“activities dirscior™)
and one year as an interim middle school principal.
Emerson argues that, because the activities director
position falls within the definition of “teacher” in
Minn.Stat_§ 122A,40, subd. 1, he was entitled to the
procedural protections granted to employees who
have attained continuing-contract rights; including
the gﬁht to a hearing before ISD-199 discharged
him.

Whether Emcrson satisfied the statutory defini-
tion of “teacher” is a question of law that ig subject to
de novo review, See Larson v. State, 790 N.W.2d
700, 703 (Minn.2010). [n interpreting statutes, we
“give words and phrascs their plain and ordinary
meaning.” Premier Bani v. Becker Dev., LLC, 7835
N.w.2d 753, 759 (Minn.2010) (citing Mipn.Stat. §
645.08 (2010)). If a stamte 18 unambiguous on its
face, then we look no further than the statute's plain
language to determine its meaning. See Hutchinson
Tech., Inc. y. Comm'r of Revenue 698 NW.2d 1, 8

(Minn.20085) (citations onntted).

*9 Minnesota Statutes § 122A.40, subd. 1, states
in relevant part: *“A principal, supervisor, and class-
room teacher and any other professional employce
required to hold a license from the state department
shall be deemed Lo be a “teacher’ within the meaning
of this section.” To qualily as a “teacher” eligible for
continuing-contract righls under subdivigion 1, a
school employce must b: a principal, supcrvisor,
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classroom teacher, or other professional employee.
Minp.Stat. § 122A.40, subd. 1. If the employee is a
professional employee, then he or she must be “re-
quired to hold a license from the state department.”
Id. As the court correctly notes, the ‘“state depart-
ment” refers 1o the Minnesota Department of Educa-~
tion (“MDE").

Emerson was a “professional employee,” and
neither the court nor ISD-199 assert otherwise. A
professional is someone “engaged in ... an occupation
requiring a high level of training and proficiency.”
Webster's Third International Dictionary of the Eng-
lish Language Unabridged 1811 (2002). ISD-199's
job description for activities director stated that Em-
erson was “responsible for the overall operation of
K=12 co-curricular programs of 1SD-199." Emer-
son's job responsibilities included planning and im-
plementing programs for ISD-199; supervising,
evaluating, and recruiting coaches and counsclors
throughout ISD-199; developing and maintaining the
activities budget for ISD-199; and reporting directly
to the superintendent of 1SD-199. The qualifications
required for the position emphasized supervisory and
leadership experience in school settings. Given the
job requirements and correspondingly high level of
responsibility for the position of activities director,
Emerson's position qualifies as “an occupation re-
quiring a high level of training and proficiency.”
Therefore, Emerson was a "professional employee”
under Minn.Stat. § 122A 40, subd. 1.

The dispute in this case is whether Emcrson was
“required to hold a license from the state depart-
ment.” It i undisputed that Emerson held three li-
censes during his employment with ISD-199; a K-12
principal's license, a license to teach English and lan-
guage arts, and a coaching license. The MDE issued
each of Emerson's licenses. Even s0, the parties dis-
pute whether Emerson was “required to hold a li-
cense from the” MDE as activities director for ISD—

199. Minn.Stat. § 122A.40, subd. 1 (emphasis
added),

The question presented, therefore, is what it
means to “require” a license from the MDE. In this
context, the meaning of the word “require” is "“to
demand as necessary or essential.” Webster's Third
International Dictionary of 1the English Language
Unabridged 1929 (2002); see also The American
Heritage Dictionary of the English Language 1482
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(4th ¢d.2009) (defining “require” as “[t]o call for as
obligatory or appropriaie; demand”). Implicit in the
definition of the word “require” is that the person,
entity, or other body making the demand must have
the authority 1o deem something necessary and essen-
tial. In other words, a particular qualification or char-
acteristic cannot be “required” unless the eatity im-
posing the obligation hax the anthority to do so.

+10 In this case, a variety of entities and bodies
had the authority to require Emerson to hold a license
. from the MDE. The Minnesota Legislature has the
power to enact statutes requiring licensure, as it has
done here for professional cmployees. By statute, the
Board of Teaching “must adopt rules to license pub-
lic school teachers,” Minr.Stat. § 122A.09, subd, 4(a)
(2010), and the Board o School Administrators must
“license school administrators,” inn. Stat.  §
122A.14, subd. 1 (2033 For those positions '‘not
licensed by the Board of Teaching or Board of
Sc¢hool Administrators,” the MDE “may make rules
relating to the licensure of school personnel.”
Minn. Stat. § 122A.162 {2010). In addition, the school
district that hires a professional cmployee and sets
the minimum job requirements for the position algso
has the authority to “require[ ] a license from the”
MDE. After all, it is unquestionably the prerogative
of the school district to refuse to hire any cmployee
who does not mect a position's minimum qualifica-
tions, as communicated hy the school district through
its job announcements and position listings,

ISD-199's job announcement stated the follow-
ing requirement for its activitics director position:
“Candidates must hold a current Minnesota principal
license or be in the process of obtaining administra-
tive licensure.” (Emphasis added). The position de-
scription also required o principal's license for the
activities director. ™2 As te hiring entity, and unlike
certain other groups in ths school district, such as a
parent teacher associaticn or a student group, there
can be no serious argumeiat that ISD-199 lacked Lhe
authority to “require [ ] Emerson to hold a particular
license or qualification. [SD-199 made the ultimate
hiring decision with respect to the activitics director
position, and as a result, had the authority to reject
candidates who did not meet certain qualifications,
such as having a K-12 principal's license. Accord-
ingly, Emerson was eligible for continuing-contract
rights under section 1224 40 because he was a “pro-
fessional employee required to hold a license from
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the state department.”

1L

The court apparently aprees thal ISD-199 had
the authority to require Emerson, as a professional
employee, to “hold a license from the” MDE. Despite
1SD-199's unquestioned authority 10 “require” Emecr-
son “to hold a license from the state department,” the
court argues that subdivision | imposes an additional
requircment: the MDE, the Board of Teaching, or the
Board of School Administrators must require a pro-
fessional employee to hold a license from the MDE.
The flaw in the coust's approach, however, is that
subdivision ! does not hint, much less contain, any
language that supports the court's interprctation. In-
deed, the plain language of subdivision | does not
explicitly limit the entities that may require a profes-
sional employee to hold a license from the MDE.

Instead of interpreting the statute as written, the
court finds an ambiguity through legislative silence
and then proceeds 10 add words to the statute 1o sup-
port its unnatural reading of subdivision 1. In the
court's view, the Legislature really meant to enact the
following statute: ‘[a] principal, supervisor, and
classroom teacher and any other professional om-
ployee required by the State licensing authority to
hold a license from the state deparmment shall be
deemed to be a ‘teacher’ within the meaning of this
section .” But that is not the statute the Legislature
enacted, and the court’s strained approach to statutory
interpretation finds no support in our case law or in
the canons of statutory construction.

*11 First, this court has never found an ambign-
ity through legislative silence because a statute does
not contain a sufficiently comprehensive definition of
a term. As we have repeatedly stated, courts may not
add words to a statute “that are purposely omitted or
inadvertently overlooked” by the Legislature.
Premier Bank 785 N.W.2d at 760 (citing Genin
v 1996 Mercury Marquis, 622 N.W.2d 114, 117
(Minn.2001)). T can find only two cases in which this
court has found an ambiguity through legislative si-
lence: in Burkstrand v. Burkstrand, 632 N.W.2d 206
(Minn.2001), and MBNA America Bank N.A__v.
Commissiongr _of Revenue, 694 N.W.2d 778
(Minn.2005), the statutes at issue set forth a specific
procedura] requirement, but then failed to rﬂmvidc a
remedy for violation of the requirement™ Given
that subdivision 1 merely defines the term “leacher,”
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the court does not contend—nor could it—that subdi-
vision 1 contains a procedural requirement or is silent
regarding a remedy for violation of such a procedural
requirement. See MBNA _Am. Bank, 694 N.W.2d at
782: Burkstrand, 632 N.W.2d at 210Q; see also
Beardsley v. Garcia, 753 N.W.2d 735, 738-39
(Minn.2008) (discussing MBNA America Bank and
Burkstrand, and rejecting, “especially,” the sugges-
tion that silence in the gtatute at issue created an am-
biguity). Therefore, the court's conclusion that subdi-
vision 1 is ambiguous i contrary to our longstanding
rule that we may not add words to a statute that “are
purposely omitted or inadvertently overlooked™ by
the Legislature, Premier 3ank, 784 N.W.2d at 760.

Second, the court is simply wrong that subdivi-
sion 1 is ambiguous. In concluding that subdivision 1
is ambiguous through legislative gilence, the court
fails to point to any arbiguity in the express lan-
guage of the statute. Incicad, the court concludes that
subdivision 1 is ambiguous because ISD-199's inter-
pretation “recognizes a connecction between the au-
thority that requires the license and the authority that
issues the license,” and becausc this interpretation
“has been consistently wsed by school distriets and
amici for decades.” Thr: court apparently concludes,
therefore, that the mere mention of the MDE in the
text of subdivision 1 means that the MDE is the only
entity that may “‘require” a professional employee to
hold a license. The flaw in the court's alternative in-
terprotation of subdivision 1, however, 1s that it is
flatly inconsistent with 1he plain language of the stat-
ute.

The fact that subdivision 1 explicitly references
the MDE tells us only thet Emerson must be required
to hold a license “from * the MDE—a fact compelled
by the text of the statute and not disputed by any-
one—not that Emerson must be required to hold a
license by the MDE. To find an ambiguity, the court
must therefore alter the text of subdivision 1 as fol-
lows: “any other professional employee required [by
the State licensing authority] to hold a license from
the state department.” That altcrnative interpretation
is unreasonable, however, because the statute does
not include the bracketed phrase added to the statute
by the court: “by the State licensing authority.” 1t is
axiomatic that a court may not create a statutory am-
biguity by changing the plain text of an otherwise
unambipguous statute. To hold otherwise would mean
that we could deem any statute ambiguous once we
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conceive of alternative language that the Legislature
could have included in the statute. See Laase v.2007

Chevrolet Tahoe, 776 N.W.2d 431, 438 (Minn.2009)

(stating that this court “cannot rewrite a statute under
the guise of statutory interpretation” by substituting
words in the statute (cifation omitted)); Beardsley,
753 N.W.24 at 740 (rejecting an invitation to rewrite
the text of a statute in order to find ambiguity be-
cauge “[tlhe prerogative of amending a statute in such
a fashion belongsz to the Icgislature, not to this
court’).

*12 Third, the court contravenes case law by us-
ing extrinsic evidence to conclude that subdivision 1
is arabiguous. Specifically, the court relies on the fact
that its alternative interpretation is consistent with
“decades™ of interpretation and practice by school
districts, Even aside from the fact that there is no
evidence in the record to suggest that school districts
have consistently interpreted subdivision 1 to mean
that only the licensing authorities may require a pro«
fessional employee to hold a license, we have repeat-
edly held that it is improper to resort to extrinsic evi-
dence to find a statutory ambiguity, In re Welfare of
R.S., 805 N.W.2d 44, 52 (Minn.2011) ( “[E]xtrinsic
evidence can be used only to resolve existing statu-
tory ambiguity; it cannot be used to create ambiguity
where none exists.”); Reiter v. Kiffmeyer, 721
N.W.2d 908, 911 (Mirn.2006) (*“[Ulse of extrinsic
aids to determine legislative intent where there is no
ambiguity in the express language of the statute
would be unnecessary and improper.”), Here, the
court improperly bootstraps extringic, historical evi-
dence of custom and practice into its finding of am-
biguity, and then relies on that same extrinsic evi-
dence to conclude that itg altcrmative interpretation of
the statute is the more reasonable one. Such an analy-
sie deviates from our traditional approach to statutory
interpretation.

In sum, the court's opinion represents a radical
departure from traditional methods of statutory inter-
pretation. The court finds an ambiguity through legis-
lative silence in a novel circumstance, the court adds
words to a statute to create an alternative interpreta-
tion of an otherwise unambiguous statute, and the
court resorts to cxirinsic cvidence to support its con-
clusion that the statute is ambiguous. In my view, the
court concludes that subdivision 1 is ambiguous by
creating a false dichotomy: either (1) the Legislature
intended to include the phrase “required by {[the
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school district ] to hold a license”; or (2) the Legisla-
ture intended to include the phrase “required by [the
State licensing authoriyy | to hold a license.” But the
court apparently overlooks a third zlternative: the
statute means exactly what it says and the Legislature
failed to include apy language qualifying who or
what may require a scheol cmployee to hold a license
from the MDE.2¥ I would adopt that third interpreta-
tion, which gives effect 1o the plain and unambiguous
language of subdivision 1 without adding words to
the statute or otherwise modifying the statutory text.

1L

In this case, the statuse at issue requires Emerson
to show: (1) that he is a “professional employce'; and
(2) that he was required (o hold a license issued from
the MDE. Minn.Stat. § 122A.40, subd. 1. By satisfy-
ing both statutory requirements, Emerson is entitled
to continuing-contract rights. Accordingly, I would
reverse the decision of ke court of appeals and re-
mand this case to the school board of ISD-199 for
further proceedings consistent with this opinion.
PAGE, 1. (dissenting).

*13 I join in the dissent of Justice Stras.

ENI. This posilion is referred to in the re-
cord as “Distmict Director of Activities,”
“Activities Director,” and “District Activi-
ties Dircctor.” For consistency, we will refer
to this pogition as “activities director.”

EN2. Pursuant 1o section 122A .40, when a
teacher haz completed either a 3~year proba-
tionary period, or a l1—year probationary pe-
riod if the teachix has already achieved con-
tinuing-contract status in another district, the
teacher. may only be dismissed for reasons
provided within the statute, Minn.Stat. §
122A.40, subds. &, 7. Moreovcr, the teacher
is allowed certain procedural protections, in-
¢luding a heariny; before the school board or
an arbitrator. Minn.Stat. § 122A 40, subds,
14, 15.

There iy a discrepancy over whether Em-
crson was required 1o complete 3 years as
a probationary teacher or whether he had
already attained continuing-contract status
in another disirict and thus was only re-
quired to complete 1 year as a probation-
ary teacher. The court of appeals stated

ATTY GENERAL

@034/058

Page 11

that Emerson “did not complete three pro-
bationary ‘teacher’ years.,” Emerson, 782
N.W.2d at 847. The school district, how-
aver, does not deny thai Emerson had al-
ready attained continuing-contract status
in another district, and thcrefore he
nieeded to complete only 1 year of proba-
tionary teaching, Emerson does not ad-
dress this question, but the answer does
not affect our analysis because Emerson
was employed by the school district for a
total of 4 years, encompassing either pe-
riod in which to establish continuing-
contract status under the statute,

FN3. It is important 10 note thal section
122A.40 only applies 1o school districts in
cities that are not “first-class.” Minn,Stat. §
122A.40, subd. 18. A first-class city is one
having “more than 100,000 inhabitants.”

Minn.Stat. § 410.01 (2010). Inver Grove

Heights is not a city of the first class,

EN4. Emerson argues that the *required to
hold a license™ language in section 122A.40,
subdivision 1, modifies “other professional
employce” and does not modify the other
positions specified in the statute, namely the
positions of “principal,” *“‘supervisor,” and
“classroom teacher,” Emerson cites the
grammatical rule of the ‘‘last antecedent”
that a limiting clause or phrase modifies
only the noun or phrase it immediately fol-
lows to support his argument. See Barnhart
v. Thomas, 540 U.§. 20, 26-27, 124 S.Ct.

376, 157 1.Ed.2d 333_(2003); see also
Woodkall v. Stare, 738 N.W.2d 357, 36162
(Minn 2007) (construing statutory language
by uging the rule of the last antecedent as a
“rule of grammar” in conjunction with the
“clear languape of the statute™). To Lhe ex-
tent that Emerson suggests that a “princi-
pal,” “supervigor,” or “‘classroom teacher” is
not required to hold a license to qualify as a
teacher under the statute, the argument lacks
ment,

In subdivision 1, the Legislature identified
two groups of employees: (1) “princi-
pal[s], supervisor[s], =and classroom
teacher[s],” and (2) “any other profes-
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gsional employee[s] required to hold a li-
conse  from the stalc department.”
Minn.Stat, §_122A.40, subd. 1. Specifi-
cally, -it makes sense that the Legislature
did not attach the “required to hold a li-
cense from the state department” language
to the first group, because every principal,
supervisor, or classroom teacher is re-
quired by law to hold a license from the
department. See Minn.Stat. §§ 122A.15,
subd. 1, 122.A.18, subd. 1. The “required
to hold a license” language would have
been superfluous if applied to principals,
supervisors, and classroom teachers., In
contrast, the second category, “other pro-
fcssional employee,” includes some posi-
tions for which a license is required from
the department and others for which no li-
cense is required.

More importantly, Emerson's argument ig
a ponsequitur, Simply stated, Emerson's
conclugion thar “required to hold a license
from the state department” modifies “pro-
fessional employce™ does not resolve the
primary dispute between the parties over
the meaning of a “professional employee
required to hold a license ffom the state
department.”

FN3. The dissent contends that we depart
from established methods of statutory inter-
pretation by finiling ambiguity in Jegislative
silence and by adding words to the statute.
We do not agres that the narrower interpre-
tation i8 based on silence, in the sense that
silence has been addressed in previous
cases. Nor do we add words to the statute.
Rather, the interpretation draws a logical in-
ference from words that do appear in the
statute: the answer to the question “'required
by whom’' is provided by a logical inference
from the reference in the followmg clause to
the issuer of the license, the state dcpart-
ment. Moreover, zven if this were an exam-
ple of legislative silence, our approach to in-
terpretation is nnt as rigid as portrayed by
the dissent. We have explained:

[Slilence in a statute regarding a particular
topic doeg not render the statute unclear or

ambiguous unless the statute is susceptible
of more than one reasonable interpreta-
tion. Put differently, we must resolve
whether the statutory construction issue
here involves a failure of expression or an
ambiguity of expression. If the legislature
fails to address a particular topic, our rules
of consmuction forbid adding words or
meaning to a statute that are purposely
omitted or inadvertently overlooked. But
if the silence causes an ambiguity of ex-
pression resulting in more than one rea-
sonable interpretation of the siatute, then
we may go outside the language of the
statute to determine legislative intent.

Premier Bank, 785 N, W.24d at 760 (cita-

tions omitted) (intermal quotations omit-
ted). To the extent that the statute at issue
here is silent, that silence causes an ambi-
puity of expression that results in two rea-
sonable interpretations of the language,
The examplcs cited by the dissent of stal-
utes in which the Legislature has made
express cross-reference to another stamte
are unhelpful because none have a subse-
quent clange that makes specific reference
10 a state licensing agency and, implicitly,
its licensing authority.

ENG6. The dissent also contends that refer-
ence to this long-standing practical applica-
tion of the statutc is an improper reference to
extringic evidence to create ambiguity. In
assessing whether an imterpretation of staru-
tory language is reasomable, it is nol im-
proper to note that the regulated parties have
used that interpretation for decades, Cf;
Mattson v. Flynn, 216 Minn. 354, 358, 13
N.w.2d 1], 14 (1944) (“A member of the
present attorney general's staff has written
an opinion in conflict with those of his
predecessors in office. The fact that able
lawyers, after careful study of the provisions
of the statute, have taken opposite views as
to its meaning supports the conclusion that
the language itself does not explicitly con-
vey the intention of the legislaturc and that
construction is necessary.”).

FN7. In 1937, the continuing-comract stat-
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ute was codified at Mason's Minn,Stat. §
2903 (Supp.1940). Subsequently, it was re-
pumbercd as Minp.Stat. § 130.18 (1957);
Minn.Stag. § 125.12 (1996); and Minn.Stat,
§ 122A.40 (2010,

FN1. A “first-class” city has more than
100,000 inhabitants. MinnStat. § 410.01
(2010). Inver Grove Heights is not a “first-
class” city,

FN2. Neither party disputes that Emerson
was a “teacher’ within the meaning of
gection 122A.4Q, subdivision 1, when he
worked as an interim middle school prinei-
pal during the 008-09 school year, None-
theless, Emerson's single year as a principal
was insufficient, by itself, to confer continu-
mg-contract rights because ISD~199 in-
formed Emerson in April 2009 that it did not
intend to renew his contract for an additional
year. Minn Stat. § 122A.40, subd. 5(a)
(Supp.2011) (allowing the school board to
decline to rencw a tescher's contract during
his or her probationary period, so long as it
provides written notice of that decision be-
fore June 1). Accordingly, to attain continu-
ing-contract nghts under Minn.Stat.  §
122 A 40, Emerson must show that he was a
“professional emplayec required to hold a
license from thc state department” in any or
all of the 3 years he served as activities di-
rector, Id,, subd. 1.

EN3. The position description for activities
director stated in relevant part: “AMust hold a
principal licensore or be in the process of
obtaining licensure which must be com-
pleted within 24 months from the datc of
employment.” [Emphasis added). Even as-
suming, as ISD -199 argues, that the position
required only that the activities director ob-
tain a principal's license within 24 months of
hivng, rather than immediately, Emerson
would still be eligible for continuing-
contract rights because of his 2 years of con-
tinuous service with the school district fol-
lowing that 24-month period. In other
words, even il ISD-199 is cormrect that a
principal’s licenise was not strictly required
for the first 2 years of Emerson’s employ-

ment as activities director, he would stll
have met the stautory definition of
“teacher” during his third year as activities
director and first year as interim principal
becanse licetisure was required for both
years. Those 2 years of service would ex-
ceed the l-year probationary period re-
quired for continuinpg-contract rights under

Minn.Stat. § 122A 40, subd, 5(a). See supra

note 2.

FN4, In Burkstrand, the statute at issue was
silent regarding the consequences of the dis-
trict court's failure to hold a hearing within 7
days after issuing an order of protection, as
required by Minn Stat. § 5188.01, subd. 7(c)
(2000). 632 N.W.2d at 20810, Because sec-
tion 518.01, subdivision 7(c), was silent
about the “consequences” of a district
court’s noncompliance with the statute's re-
quirements, we concluded that the statute
was ambiguous. See Burkstrand, 632
N.W.2d at 210. Similarly, in MBNA America
Bank, we declared a statute ambiguous when
it required the Comrmissioner of Revenue to
provide certain information in assessment
notices mailed to taxpayers, but provided no
remedy for the Commissioner's noncompli-
ance with that procedural requirement. See
694 N.W.2d at 779-82.

FNS. Section 122A.40 does not hint, much
less provide, a limitation on who may re-
quire a teacher 1o obtain a license from the
MDE, Notably, in a number of other stat-
utes, the Legiglature has explicilly cross-
referenced a certain chapter or statutory pro-
vision when it intends to limit or delineate
the scope of a particular statutory require-
ment, See Minn. Stat. § 60A08, subd. 12
(2010) (stating that commercial automobile
policies “must provide coverage for rented
vehicles as required in Chapter 658 ™ (em-
phasis added)); Minn Stat. § 62E.06, subd. 4
(2010) (describing that a health maintenance
organization is a number three qualified plan
if 1t provides services ‘‘required by Chapler
62D " (emphasis added)); Minn.Swat. §
79.34, subd. 5 (2010) (referring to insurance
“vequired by chapter [76 T (emphasis

added)); Minn.Stat._§ 116.073, subd. 1(a)(3)
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(2010) (explamning Pollution Control
Agcncy staff and Department of Natural Re-
sources Conservation officers can issue cita-
tions to a person who “fails to take discharge
preventive or preparetdness measures re-
quired under chapter I/I15E > (emphasis
added)). And in statutes relating to educa-
tion, the Legislaturc also has been explicit
when it intendy to incorporate the require-
mente of a particular chapter or statute in de-
lineating the obligations imposed by another
statute, See Minn.Stat. § 123A.79 (2010)
(cstablishing a “‘joint powers board” for dis-
tricts and stating that notice of regular and
special meetings must be given “as required
under Chapter 13D ” (emphasis added));
Minn Stat. § 126C.63, subd, 4 (2010) (defin-
ing a “[d]ebt scrvice fund” as aggregate of
funds maintained by school districts for pay-
ing off principal and interest “as required by
Chapter 475 ” (=mphasis added)). The fact
that the Legislature has not similarly limited
the scope of subdivision 1 by including an
explicit cross-neferenice to statutes discuss-
ing the duties of the state licensing authori-
tics undermines the court'’s interpretation of
the statute. ‘

Minn.,2012,
Emerson v. School Bd. of Independent School Dist,

199
— N.W.2d -, 2012 W1. 280384 (Minn.)
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